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Bank Collection Statute Unconstitutional 


South Carolina statute (Act, April 26, 1927, Stat. 
369) which permits forwarding banks forward collection 
items directly the banks which they are payable and 
accept exchange payment and which further provides that 
all items sent bank South Carolina for collection shall 
trust fund and prior lien the assets such collect- 
ing bank, has been held unconstitutional. The case which 
this decision was reached parte Wachovia Bank Trust 
Company (Nettles People’s Bank Darlington), 158 
Rep. 214, recently decided the Supreme Court South 
Carolina. 

The statute, held, violates the due process clause the 
South Carolina Constitution, that clause which provides that 
person shall deprived his property without due process 
law. The statute, which quoted full below, includes 
its terms only banks “organized under the laws of, doing 
business in” South Carolina. It, therefore, discriminates 
against banks not incorporated doing business South 
Carolina, corporations, partnerships and individuals sending 
items direct bank for collection, ete. was further held 
that the statute violates Article 17, section the South 
Carolina Constitution that embraces subjects not referred 
the title and not germane the purpose the act set 
forth the title. 

The statute question reads follows: 


act define the liability banks doing business this state 
when receiving for collection any check, note other negotiable in- 
strument. 

Section Rights Banks Forwarding Items for Collection— 
Proviso.—Be enacted the General Assembly the State South 
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Carolina: Any bank, banker trust company hereinafter called bank, 
organized under the laws of, doing business this State, receiving 
for collection deposit any check, note other negotiable instru- 
ment drawn upon payable any other bank, located another 
city town, whether within without this State, may, its own 
option, forward such instrument for collection directly the bank 
which drawn, which made payable, and such method 
forwarding direct the payer shall deemed due diligence, nor shall 
deemed negligence for such collecting bank accept from the 
bank upon which such instrument drawn, which payable, 
its draft upon any other bank, and the failure such payer bank, 
because its insolvency other default, account for the proceeds 
thereof, shall not render the forwarding bank liable therefor: Pro- 
vided, however, Such forwarding bank shall have used due diligence 
other respects connection with the collection such instrument. 

Items Sent for Collection Trust Fund—Lien.—All items 
sent bank, whether located within without the State South 
Carolina, bank South Carolina for collection, are hereby de- 
clared Trust Fund, and shall prior lien any unassigned 
assets such collecting bank. 

All Acts parts Acts inconsistent with this Act are 
hereby repealed. 

This Act shall become effective upon its approval the 
Governor. 

Approved the 26th day April, 1927. 


The facts involved this litigation are recited the court’s 
opinion follows: 


few days before October 27, 1928, certain customers the 
Wachovia Bank Trust Company Winston-Salem, C., deposited 
with for collection number items aggregating $507.60; they 
consisted checks drawn depositors the People’s Bank 
Darlington, upon the bank, and were mailed the Wachovia Bank 
directly the People’s Bank for collection and remittance. The 
People’s Bank charged the amounts the checks the respective 
depositors, and remitted the Wachovia Bank cashier’s check for 
$507.60, drawn upon the National Park Bank New York. that 
time the People’s Bank had deposit the New York bank more 
than enough pay the cashier’s check. October 29, 1928, the 
People’s Bank closed its doors, which information was received the 
New York bank before the presentation the cashier’s check; they 
accordingly refused payment the check. The Wachovia Bank filed 
its claim with the receiver the People’s Bank, claiming preference 
the distribution the assets the insolvent bank. The receiver 
declined recognize the claim preferred one, and paid the 
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Wachovia Bank its regular pro rata. The Wachovia Bank then in- 
tervened the main cause, and moved for order recognizing its 
claim preference. The receiver filed return the petition, and 
the matter was referred the master Darlington county. filed 
report disallowing the claim preference, and the matter came 
heard his honor Judge Dennis upon exceptions the master’s 
report. filed decree confirming the master’s report, and from 
the Wachovia Bank has appealed this court. 


affirming the lower court, the court said: 


common parlance the bank which receives from its customers 
checks, notes, drafts, other negotiable instruments, forwarded 
through the usual commercial channels for collection, known the 
forwarding bank, and the bank which the item transmitted for 
collection the collecting bank. Prior the passage the act 
1927, was considered highly improper for bank forward 
item bank upon which was drawn; the forwarding bank which 
did assumed the risk loss thereby. Morse, Bank. (6th Ed.) 
236; Harmon Barber, 105 161, 636. was also 
held that collecting bank was authorized receive payment 
item transmitted for collection cash only; and that, re- 
ceived anything else, assumed the risk loss thereby. Morse, 
Bank. (6th Ed.) 247. 

will observed that the title the act refers only forward- 
ing banks, that is, banks receiving from its customers checks, notes, 
drafts, other negotiable instruments, forwarded through the 
usual commercial channels for collection, and limits its application 
“banks doing business this state.” 

Section the body the act also refers only forwarding 
banks, and likewise limits the application the section banks 
“organized under the laws of, doing business this State.” 
also limited the handling checks, notes other negotiable instru- 
ments received them for collection deposit, “drawn upon pay- 
able any other bank, located another city town, whether 
within without this State.” 

The section purports confer upon such banks, handling such 
paper, certain rights and privileges which theretofore had been ex- 
pressly denied banks any kind; namely, (a) forward “such 
instrument” for collection directly the bank upon which was 
drawn; and (b) accept from the bank upon which “such instru- 
ment” was drawn its draft upon any other bank. 

Having conferred upon the forwarding bank these rights and 
privileges, was needless provide, the section specifically does, 
that the exercise them should not deemed negligence the part 
the forwarding bank. 
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obvious that the act 1927 was intended relieve the for- 
warding bank from charge negligence either the particulars 
mentioned. 

Section the act goes even further than this protecting the 
forwarding bank from liability account the handling item 
its correspondent, the collecting bank; contemplates situation 
where the item transmitted correspondent bank who expected 
collect from the bank upon which drawn; the section pro- 
vides that such correspondent, collecting bank, may accept from the 
drawee bank its draft upon any other bank, and, such second drawee 
should prove insolvent, there should liability upon the forward- 
ing bank; most extraordinary proposition. 

From the foregoing discussion the principles applicable, fol- 
lows that the act question violation the due process clause 
the Constitution, that its enforcement would result discrimina- 
tion against: (a) Banks not incorporated doing business this 
state; (b) banks receiving for collection items drawn upon banks 
doing business the same city town; (c) corporations, partner- 
ships, and individuals sending their drafts direct bank for collec- 
tion. 

The act violative also article 17, the Constitution 
South Carolina, that embraces subjects not referred the 
title and not germane the purposes the act set forth the 
title. (Attention called the Act 1930, Stat. 1368, which 


The judgment this court that the decree the circuit court 
affirmed. 


statute somewhat similar the South Carolina statute 
has been adopted number other states. The statute, 
adopted other states, however, does not include section 
the South Carolina statute which provides that collection items 
shall preferred lien the assets collecting bank. 


Liability Bank Paying Forged Indorse- 


ments 


frequently used scheme, which employee enabled 
defraud his employer through forging indorsements his 
employer’s checks and against which there seems little 
protection, appears again the case United States Cold 
Storage Co. Central Manufacturing District Bank, 175 
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Rep. 825, recently decided the Supreme Court 

The system followed for employee, charged with the 
duty preparing checks for signature his employer, 
prepare some which not represent any obligation owing 
the employer and submit them for signature. After they are 
signed the employee abstracts the checks, forges the indorse- 
ments and collects the proceeds. The system works until 
discovered and this usually the result accident. Then, 


general proposition, the bank liable the employer for 


the amount all the forged checks. 

the present case appeared that the plaintiff company 
was depositor the defendant bank. The plaintiff’s chief 
clerk, one Meister, was charged with the duty filling out 
checks signed the properly authorized officers the 
plaintiff. During period about sixteen months drew 
fifty checks, payable the order seven different persons 
concerns with whom the plaintiff did business, but whom 
the plaintiff was not, the time, indebted. forged the in- 
dorsements these checks, appropriating the proceeds. When 
the fraud was discovered the plaintiff brought this action 
against the bank. 

The Uniform Negotiable Instruments Law, section pro- 
vides that instrument payable bearer “when pay- 
able the order fictitious nonexisting person and such 
fact known the person making payable.” The bank 
contended that the checks here involved were payable bearer 
under this section and that, therefore, the indorsements were 
immaterial and the bank free from liability. has been held 
that where person draws check the order existing 
person but does not intend that such person shall receive 
have any interest the check payable bearer within the 
meaning this section. The trouble with the bank’s conten- 
tion, however, was that the persons signing the checks, that 
the officers the plaintiff corporation, were not aware the 
fact that the payees named the checks would have interest 
That knowledge existed only the mind the chief 

was further argued behalf the bank that, since the 
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loss was due the plaintiff’s negligence, the loss should fail 
upon the plaintiff and not upon the bank. The court answered 
this stating that bank not relieved from liability 
case this kind the drawer’s negligence unless the negli- 
gence consists some affirmative act facilitating the fraud, 
leaving blank spaces unfilled. 

the trial this case the court instructed the jury 
find verdict for the defendant. appeal the appellate 
court reversed the trial court and rendered judgment for the 
plaintiff. the present appeal the Supreme Court reversed 
both the lower courts and ordered new trial. The trial 
court was wrong not submitting the question negligence 
the jury and the appellate court was wrong rendering 
judgment for the plaintiff. The question involved was one 
fact which had decided jury. The following para- 
graphs are quoted from the court’s opinion: 


well settled that the obligation bank its depositor 
pay his checks, the amount his deposit, according his 
direction, and that direction pay person named, his 
order, the bank must ascertain its peril the identity the person 
named payee the genuineness the indorsement the check 
presented alleged indorsee. The defendant does not question this 
legal proposition, but bases its defense the claim that the checks 
were all payable bearer because, says, they were payable 
living persons not intended have any interest therein, and, under 
paragraph section the Negotiable Instruments Law (Smith- 
Hurd Rev. St. 1929, 98, 29, par. 3), were payable bearer; and 
for this proposition cites its brief Bartlett First Nat. Bank, 
247 Ill. 490, 337, and its argument many other authorities. 
The foundation its whole defense that the intent Meister, the 
chief clerk, who presented the checks for signature and presumably 
received the money for them, was the intent the plaintiff. These 
checks were all made payable living persons, and, such living per- 
sons were not intended the drawer have any interest them, 
the checks were legally payable bearer. Meister had nothing 
with drawing any one these checks. was simply one the 
agents the plaintiff collecting the information upon which the 
check was based and caused the check prepared for signature. 
His intention regard the check was importance, for had 
messenger, deliver the check the payee, his intention deliver 
not deliver could not affect the character the check. there 
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still remained the duty for him perform delivering the check 
the payee mail otherwise, his intention betray his employer, 
disregard his duty, steal the check, and forge the payee’s name would 
not become the intention the plaintiff, whose agent was only for 
certain limited purposes, which did not include the drawing 
checks. 

instrument payable fictitious payee only when payable 
the order person known the drawer maker fictitious 
nonexistent living person not intended have any interest 
it. The seven payees these checks were living persons, known 
the officers who signed the checks customers having business 
relations with the plaintiff and believed creditors the plain- 
tiff, whom the checks were issued for the supposed amounts due 
them. The checks were therefore not payable bearer, and title 
them could not acquired except through the indorsement the re- 
spective payees, and they were not indorsed. There defense 
this case unless appears that was the intention the United 
States Cold Storage Co., the drawer the checks, that they should 
not delivered the respective payees, and that the payees should 
have interest them. How was such intention shown? 
might have been resolution the board directors stating it, but, 
course, such resolution would ever passed, and the only way 
proving such intention would such acts, conduct, and lan- 
guage persons having the authority and right draw the checks 
control their delivery evinced the intention. This what was 
done the Bartlett and American Hominy Co. Cases, Phillips Mer- 
cantile Nat. Bank and Snyder Corn Exchange Nat. Bank, supra, 
the decisions all which were based upon the general authority 
the officers agents drawing the instruments those cases indorse 
such instruments and bind their principals. The converse the rule, 
that without such general authority the intention the agent not 
binding the principal, equally true. 

unreasonable that the intention the corporation the 
partnership the individual employer should sought for the in- 
tention any subordinate employee who has authority issue 
check, draft, other negotiable instrument. There may many 
employees—shipping clerks, messengers, checkers, bookkeepers, super- 
intendents, managers departments, and others—whose duties are 
necessarily concerned the receipt, care, sale, and delivery goods, 
the doing work, the keeping accounts and the determina- 
tion the amounts due from debtors creditors any mercantile, 
manufacturing, commercial establishment, whose work all subject 
the final control the responsible officers whom are committed 
the duty and responsibility direction, final decisions and action. 
this case Meister had authority draw check direct the draw- 
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ing check. merely furnished data basis justify the 
drawing checks those who were authorized so. col- 
lected the necessary data show the propriety drawing check 
favor any individual and caused check prepared for execu- 
tion the proper persons, which was attached the information 
thus brought together, and that was far his duty extended. 
his approved the check with the voucher attached. The 
document then went the desks the persons who were authorized 
issue the check, and the regular course business the check was 
examined, and, sustained the data attached, was signed the 
persons authorized sign and issue it. intention might 
said the intention the corporation. 

This case differs its circumstances, but not the principles in- 
volved, from the Bartlett and American Hominy Co. Cases, and the 
rules which must control its decision have been decided many cases, 
with varying circumstances, other states. 

Out the relation debtor and creditor existing between banks 
and their depositors, the law implies the contract the part the 
bank pay the depositor’s checks, the amount his deposit, the 
persons whom orders payment made. the check made 
payable the order person named, the duty the bank ab- 
solute pay only the payee according his order. amount 
care avoid error will protect the bank from liability, pays 
the check wrong person, and must ascertain and act upon the 
genuineness the indorsement its peril. Jordan-Marsh Co. Na- 
tional Shawmut Bank, 201 Mass. 397, 740, 742, 
(N. S.) 250; Welsh German-American Bank, 424, 
Am. Rep. 175; Critten Chemical Nat. Bank, 171 219, 
Pomeroy Nat. Bank, Ohio St. 512, 866, 625, 
Am. St. Rep. 655; Jackson National Bank McMinnville, 
Tenn. 154, 802, 663, Am. St. Rep. 81. 

The negligence the drawer check immaterial, unless 
such directly and proximately affects the conduct the bank 
the performance its duties. Jordan-March Co. National Shaw- 
mut Bank, supra; Shepard Morse Lumber Co. Eldridge, 171 
German-American Bank, supra; Shipman Bank the State 
Rep. 821; Los Angeles Investment Co. Home Savings Bank, 180 
Cal. 601, 182 293, 295, 1193. bank can justify 
payment depositor’s account only upon the actual direction 
the depositor. The questions arising upon checks between the drawee 
and the drawer “always relate what the one has authorized the 
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other do. are not questions negligence liability 
parties upon commercial paper, but are those authority solely. 

The question negligence cannot arise unless the depositor 
has, drawing his check, left blanks unfilled, some affirmative 
act negligence has facilitated the commission fraud those 
into whose hands the checks may come.” Crawford West Side 
Bank, 100 50, 881, 882, Am. Rep. 152. The pay- 
ment check forged indorsement appearing, becomes in- 
cumbent the bank making the payment establish affirmatively 
the drawer’s negligence, and not the law that the drawer bound 
prepare his check that nobody can successfully tamper with it. 
Critten Chemical Nat. Bank, supra. Nor does owe the duty 
his banker employ none but honest clerks who will not steal his 
checks and commit forgeries means them. When has drawn 
his check payable the order the payee named, owes the drawee 
other duty, and the risk the authenticity the indorsement 
which the drawee pays the check that the drawee. 

These fifty checks were all drawn the regular course the 
plaintiff’s business, the agents the plaintiff duly authorized 
draw checks, and were made payable actual customers the plain- 
tiff for debts supposed the plaintiff’s agents who drew the checks 
actually due such customers, this supposition being based upon 
information received such agents the regular course the plain- 
tiff’s business through the regular channels. had the same 
validity any other check which might drawn the plaintiff’s 
authorized agents the course the plaintiff’s business, and the 
defendant had paid them, accordance with the plaintiff’s direction, 
upon the indorsement the payees they would have been properly 
charged against the plaintiff’s account. They were all made re- 
liance upon the information derived the officers drawing the checks 
from other agents the corporation through the system adopted 
for checking, receiving, shipping, receipting, keeping account of, 
and paying for goods and services received, and delivered. 

The facts are similar those involved the case Los Angeles 
Investment Co. Home Savings Bank, supra. There the plaintiff, 
corporation, had varied and extensive business, including real estate 
and fire insurance, the different departments which were conducted 
department managers. Emory was manager the fire in- 
surance department, and the business this department required the 
constant making disbursements, which were made checks. Emory 
had authority sign checks, but the method making disburse- 
ments for his department was that made requisition the ac- 
counting department for the payment, showing what was for and 
whom was made. That department examined the requisition, 
and, was found correct, approved and entered the plain- 
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books. check was then prepared and presented the officer 
authorized sign checks. After being signed was returned the 
insurance department, delivered the person whom the pay- 
ment was due. The system was material respect different from 
that the plaintiff this case. Emory, beginning February 17, 
1914, and ending September 11, 1915, prepared series twenty 
requisitions for checks payment pretended claims which had 
existence. Several them were wholly fictitious name and the 
rest the name person known Emory, who was wholly ignorant 
the checks and whom Emory had intention making any 
payment. The demands some cases were for the return premiums 
and others settlement premiums collected the company. 
The checks were signed accordance with those requisitions and re- 
turned Emory for delivery the payees. Emory indorsed them 
the name the payees, then his own name, and collected them 
presentation the payee through other banks. Besides these 
twenty checks there was one which was based genuine demand 
and was made payable genuine creditor payee, which Emory, 
instead delivering, collected himself forging the payee’s indorse- 
ment. The opinion disposed seriatim the five defenses alleged. 
regard the defense want negligence the part the bank 
was held immaterial, since the case was simply one forged in- 
dorsement, and the risk was upon the bank matter what degree 
care was exercised. regard the second defense, that the payees 
were ficitious, was held that they were not, because was not the in- 
tention Emory, who did not execute the checks and had authority 
so, but the intention the officers who did draw the checks, 
which must taken the intention the company. They did 
not intend execute checks ficitious payees but existing persons. 

was said: “Nor the company bound the guilty knowledge 
Emory. That knowledge was adverse his company and such 
the nature things would not communicate it. elemen- 
tary that principal will not charged with knowledge agent 
355, 658; United Securities Life Ins. Trust Co. 
Central Nat. Bank, 185 Pa. 586, 97. This, course, very 
different from agent binding his principal acts done within the 
scope his authority, although done with knowledge and intent ad- 
verse his principal; and have intention saying that agent 
may not bind his principal under such circumstances. may well 
that this case, Emory had had authority draw checks, and had 
drawn these particular ones making them payable fictitious payees, 
his intent this respect would, legal effect, third persons 
the intent the company, although such intent was adverse the 
company and part scheme defraud it. But charging prin- 
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cipal with knowledge merely because such knowledge possessed 
agent and charging him with acts done the agent within the 
scope his authority, are not the same thing, and only the 
latter case that the principal may bound the uncommunicated 
information intent the agent when such information intent 
hostile the principal. The point this case that the checks were 
not executed the guilty agent; are not concerned with act 
done him within the scope his authority, and therefore his guilty 
intent and knowledge are not the intent and knowledge his prin- 
cipal. The intent and knowledge the principal was, have 
said, that the officers who drew the checks, and they were wholly 
innocent any intention drawing checks fictitious payees.” 


Self-Dealing Fiduciary Banks and Trust Com- 
panies 

Under the above title the Harvard Law Review for June 

publishes article dealing with banks which purchase from 

one their own departments subsidiary corporations se- 

curities intended investments funds which the banks 


hold fiduciary article, omitting voluminous 
footnote annotations, reads follows: 


guiding principle equity that individual trustee may 
derive profit from his trust. necessary corollary, the trustee 
cannot purchase his own goods and securities for the trust estate. 
Such transactions are voidable the instance any beneficiary 
within reasonable time after notice. remove all temptation 
unfaithful, the rule applied with literal strictness: neither indirect 
purchase nor good faith serves protect the trustee, even though 
has given fair value. any profits are made, though not the ex- 
pense the trust fund, the trustee must account the cestui (the 
beneficiary). This familiar doctrine; comparatively new and ob- 
viously important field for its application suggested the enormous 
increase the number banks and trust companies acting 
fiduciaries. 

While few cases have reached the appellate courts, there seems 
little doubt that banks and trust companies frequently buy from 
themselves for their cestuis. This practice has some potential ad- 
vantages. enables the corporate fiduciary invest the securities 
with which most familiar and, whenever can purchase below 
market prices, effect some savings. 

But the temptation profit the expense the cestwi even 
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more patent than the case the individual trustee. The fiduciary 
bank trust company may content take double profit, its fee 
trustee plus the ordinary profit such sales. But may also 
tempted buy new unseasoned securities from itself rather than safer 
seasoned investments the outside market. Its security issuing de- 
partment may injudiciously, for ulterior motives, overbid for its 
securities, confident selling them, necessary, its trust depart- 
advance that paid. issues obtained from its originating house 
move slowly, some its own securities appear bad invest- 
ments, the trust department offers convenient dumping ground. 

the advantages and disadvantages self-purchase weighed 
equally the balance, the firm policy equity remove all tempta- 
tion from fiduciaries should tip the scales against the practice. 
the danger divided interest the case corporate fiduciary 
special consideration for making guarantor what purchases 
for the trust from itself. Consequently the courts have, general, 
frowned such transactions. some states, however, transactions 
this sort are permitted statute, but are limited approved in- 
vestments without profit, made with court sanction; additional 
safeguard, the securities are subject examination the commis- 
sioner banking. Significantly, such statutes are strictly construed. 

free themselves from suspicion, some corporate fiduciaries have 
bond department subsidiary corporation. Others insert pro- 
visions the trust agreement that they shall not purchase from them- 
selves. the absence such provision, where the particular pur- 
chase carried out with the consent ratification the benficiary, 
with full disclosure, good faith, and for fair price, the corporate fidu- 
ciary should relieved its guarantor’s liability. the other hand, 
some insert provisions the trust agreement permitting self-purchase. 
Such general consent given advance might well void. Generally, 
trustees cannot free themselves contract from the limitations im- 
posed safeguard the trust device, and such provision would clearly 
invalid used cloak unconscionable transactions. 

Much the same problems are presented where the corporate fidu- 
ciaries deposit the trust funds their own savings banking depart- 
ments. statute, some jurisdictions saction the practice the 
cestuis’ interests are protected deposit securities. the 
absence statute, one two courts have permitted it. Some juris- 
dictions even allow the fiduciary pay the same interest that pays 
ordinary deposits. But decisions holding such deposits 
breach trust and charging the corporate fiduciary with the profits 
made the legal rate interest, represent sounder view. Such 
practice open the objections self-dealing, double profit, and 
the danger the fiduciary’s divided interest. its support has 
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been urged that the better protected the event the fidu- 
ciary’s insolvency. But this argument based the mistaken assump- 
tion that trust funds deposited receive preference over other 
deposits. 

Where the fiduciary deals directly with its own concern there 
little difficulty the application the general rule. principle, 
should immaterial that the corporate fiduciary deposits in, pur- 
chases from, its own subsidiary corporations corporations which 
owns controls directly indirectly. Equity can disregard the cor- 
porate fiction avoid such transactions. Attempts profit indi- 
rectly agreements exchange business should similarly void- 
able; the fiduciary should charged guarantor all purchases, 
and should compelled deliver all profits the same prin- 
ciples that govern the case direct dealing. 


That matters this kind are receiving attention from the 
public indicated two letters, recently published the 
New York which are reproduced below: 


the Editor The New York Times: 


the good old days, when things were simpler, and there was 
such overpowering concentration capital and humanity compressed 
into area the size Manhattan Island, was possible visit 
your banker, whom you had learned trust like the family doctor, 
and receive from him good, sound, disinterested advice upon invest- 
ments. But what chance has the suddenly bereft widow, the average 
business man small means, today, obtain such advice from one 
our great banking organizations? And what surety has this investor 
that she, he, will not permanently parted from hard- earned sav- 
ings following such advice may given. 

Suppose widow falls heir $50,000 $100,000, without any- 
one advise her what with it. She has always carried small 
checking account one the great banks and that bank she takes 
her problem. 

She received with the greatest courtesy leading official who 
explains the situation official the bank’s investing department, 
which really subsidiary company promote the sale issues. 
that have been underwritten. This official promises make out list 
securities, but does not explain that the securities selects are 
those which his company interested. 

The list may contain bonds well preferred stocks; makes 
little difference the company fails. The point is, the widow’s adviser 
this case interested party. All may well, but suppose 
time like the present comes along, and default interest occurs, 
dividends are passed, what becomes the widow’s money? 
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seems high time that laws should enacted forbidding all 
banks trust companies hold any interest underwriting house 
issue. Let them attend their legitimate banking business and 
leave the underwriting business private houses where belongs. 


ALEXANDER 
New York, June 30, 1931. 


the Editor The New York Times: 


For years people who invest money foolishly have been advised 
consult banker before buying securities; but now, since banks have 
begun sell stocks and bonds part their business, time 
this venerable truism were modified rewritten. Because recent 
disastrous experience own, was glad see the letter Alex- 
ander Rogers the Sunday Times, pointing out that the modern 
banker can longer considered disinterested adviser. 

began making investments with the advice the president the 
small bank where kept account. had securities any 
kind sell, but told what was buying for his own account 
and why, and this way made what were, and still are, the best 
investments life. 

The small bank was absorbed large downtown institution with 
complete modern set-up, including company for marketing the se- 
curities companies which owned, controlled had reorganized, 
and which made liberal profit. 

When sought advice about investments was turned over 
plausible young man who supposably made careful study list 
and was fully posted needs—conservative securities and the 
largest income compatible with safety. From time time made 
recommendations and acted upon them. Most them turned out 
very badly. Another superstition trusted was that bonds and pre- 
ferred stocks were conservative investments. These are fair examples 
bank’s recommendations customer seeking safety. 

Then learned that the young man who made the recommenda- 
tions was not, had supposed, giving customer investment counsel, 
but salesman whose only job was sell securities the bank owned, 
and had not bought nor had recommended any other security for 
investment than those the bank had hand sell. must have 
found easy mark—I mean, market. 

have lost through this connection considerably more sav- 
ings than can afford, and naturally feel that such innocent and 
unsuspicious persons myself should warned against bankers with 
stocks and bonds sell earnestly against the sellers wildcat 
and blue-sky investments. 

might offer extenuation that almost totally deaf, which 
cuts off from the conversation other men whose investments are 
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being discussed. have rely some one else, and naturally 
thought bank the best place. have but just realized myself the 
situation which Mr. Rogers makes clear, and feel something ought 
done about it. 

The question is, Are the banks taking advantage the situation? 
And are those tempting advertisements urging come and re- 
ceive help investing misleading? Surely that was true case. 


Earnest 
New York, July 1931. 


Executor Not Entitled Commissions Specific 
Legacy 

general rule executor not entitled commissions 
specific legacy even though the legacy consists stocks, 
bonds other securities which are usually regarded the 
equivalent money. 

specific legacy defined Matter Matthews, 107 
Supp. 301, as: gift will specific article part 
the testator’s estate, which identified and distinguished 
from all other things the same kind, and which may satis- 
fied only the delivery the particular thing. 

New York expressly provided statute that com- 
missions shall not paid specific legacies devises. Sec- 
tion 285 the New York Surrogate’s Act provides follows: 
“The value any real personal property, determined 
such manner the surrogate may direct, and the increment 
thereof, received, distributed delivered, shall considered 
money making computation commissions. But this 
shall not apply case specific legacy devise.” 

The above statute was applied the recent decision the 
Surrogate’s Court Kings County, New York, Anable’s 
Will, United States Trust Company New York, 249 
Supp. 462. 

The will involved this case contained bequest “any 
balance share the principal the estate de- 
ceased brother together with all executor’s commis- 
sions reason having been one the execu- 
tors the will deceased brother 


602 THE BANKING LAW JOURNAL 


The court held that this constituted specific legacy and 
that, therefore, the executor was not entitled commission 
it. its opinion the court said: 


will noted from the portion the statute quoted that com- 
missions specific legacies devises are expressly excluded, and that 
property given not considered determining the basic con- 
tent the estate upon which commissions are computed. That 
the statute means exactly what says has been repeatedly and con- 
clusively determined the courts. Schenck Dart, 420, 
424; Matter Whipple, App. Div. 589, 590, 393; 
Matter Lester, 172 App. Div. 509, 521, 158 763; Matter 
Bournes’ Estate, 119 Misc. Rep. 43, 49, 195 500, affirmed 
this point 206 App. Div. 762, 200 377; Matter 
Fisher, App. Div. 186, 188, 567. 

the last cited case the court says page 188 App. Div., 
vision the will construed making specific bequests, the execu- 
tor not entitled commissions for making delivery the specific 
thing bequeathed. Schenck Dart, 420. Nor would this 
rule changed, even though the legatees, agreement among them- 
selves, directed the executor sell the same and divide the proceeds. 
might that under such circumstances the executor could exact 
and enforce compensation for his services against the legatees, but his 
act making sale property specifically bequeathed, and distribut- 
ing the proceeds, would not create any right commissions, make 
the estate liable for his services. Collier Munn, 143. The 
executor’s right commissions upon this portion the estate must 
therefore depend upon the nature the bequest. 


Liability Bank Executor for Interest Where 
Funds Deposited Own Savings Department 

The question whether bank, acting executor 
estate, may deposit estate funds its own savings department 
settled statute California. Section the California 
Bank Act, Stats. 1909, provides: department shall 
receive deposits any other department the same corpora- 
tion except that trust department, proper cases, may make 
deposits trust any other funds under its control with the 
savings department the commercial department the same 
corporation.” 


THE BANKING LAW JOURNAL 603 


The effect and validity this statute were passed upon 
the California District Court Appeal the recently decided 
case, Smith’s Estate, 297 Pac. Rep. 927. This decision 
published full among the banking decisions this issue. 

this case appeared that the Bank Italy National 
Trust Savings Association was appointed executor the 
estate Edwin McCord Smith, deceased. executor de- 
posited estate funds coming into its hands its own savings 
department and calculated interest such funds the rate 
four per cent. per annum compounded 
was the same rate interest which paid other depositors. 
appeared that the bank earned seven per cent. interest 
deposits its savings department and was contended, there- 
fore, behalf persons interested the estate that the bank 
should pay interest the estate the seven per cent. rate. 
The court held, however, that the bank was liable for interest 
the rate four per cent. only. 

was further contended that the statute referred un- 
constitutional because discriminates favor bank trus- 
tees. The court held that this contention was untenable, the 
court declaring that there valid constitutional objection 
legislation which affects banking corporations doing business 
testamentary trustees provided such classification not un- 
reasonable. was held that the classification this instance 
reasonable and proper. 


Branch Bank Separate Entity 

branch bank entity, separate and distinct, from the 
parent bank, home office, least far the attachment 

the case Bluebird Undergarment Corp. Gomez, 249 
Supp. 319, which this point was recently decided 
the City Court New York, was held that the plaintiff 
could not, action against New York bank, secure 
attachment against funds the defendant deposit with 
branch that bank located Porto Rico. The facts involved 
are stated follows: 


604 THE BANKING LAW JOURNAL 


action was instituted the plaintiff this court and war- 
rant attachment was issued against the property the defendant 
the ground that was nonresident. The sheriff was directed 
such warrant attach much the property the defendant 
“within your county” will satisfy plaintiff’s claim. certified 
copy the warrant was served upon the National City Bank 
New York (hereinafter referred bank), which was alleged 
indebted the defendant. the bank furnished the 
sheriff with certificate setting forth that the time the service 
the warrant the bank was not holding any funds other property 
the defendant within the county New York, nor was indebted 
him any other manner within the said county. This certificate, 
appears, did not satisfy plaintiff. claimed that possessed in- 
formation that the bank had deposit one its branches, wit, 
Mayaguez, Porto Rico, substantial sum money belonging the 
defendant. Plaintiff, therefore, pursuant section 919 the Civil 
Practice Act, obtained order this court requiring the bank 
submit examination concerning the property the defendant. 
bank appeared one its officers, who stated that did not know 
whether the defendant had money deposit the bank’s branch 
Porto Rico, and that the bank was unwilling have the records 
its branch Porto Rico examined. 

Plaintiff now seeks order requiring the bank (1) make and 
serve upon the sheriff New York County true and correct certifi- 
cate fully setting forth whether not the bank had its possession 
March 10, 1931, any money property belonging the defend- 
ant; (2) obtain any and all information from its branch Maya- 
guez, Porto Rico, showing whether not about the 10th day 
March, 1931, the defendant had any moneys deposit with it; 
(3) include such information which may obtain from its branch 
Porto Rico the certificate required law served the 
bank upon the sheriff New York County. 


holding that the deposit could not reached attach- 
ment the court said: 


The right this order and the power the court grant de- 
pend upon the determination the situs the debt which was created 
the alleged deposit the Porto Rico branch. The question pre- 
sented far-reaching importance the commercial and banking 
worlds. claimed the plaintiff, and may assumed, that 
the defendant has moneys deposit the bank’s branch Porto 
Rico. thus becomes necessary establish the relationship existing 
between parent bank and the depositors its branches. 

has been held that corporation which conducts business, makes 
contracts, and incurs debts another jurisdiction becomes domiciled 
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that jurisdiction respect such business, and debts incurred 
there are there attachable. Lancaster Spotswood, Misc. Rep. 
Morgan Mutual Benefit Life Ins. Co., 189 447, 
438; Lancashire Ins. Co. Corbetts, 165 592, 631, 
640, Am. St. Rep. 275. 

branch bank separate and distinct business entity. USCA 
title 12, 605; Pan-American Bank Trust Co. National City 
Bank New York (C. A.) (2d) 762, 766; Chrzanowska v.. 
Corn Exchange Bank, 173 App. Div. 285, 159 385, affirmed 
225 728, 122 877. the Pan-American Case, supra, 
Hough, J., writing for the court, said: 

The Rio branch City Bank existed under the Act 
December 23, 1913, and its amendments (U. Comp. Stat. 9745). 
That statute requires inter alia, that national banks having foreign 
branches ‘shall conduct the accounts each foreign branch inde- 
pendently the its home office, and shall the 
end each fiscal period transfer the general ledger the profit 
loss accrued each branch separate That is, the branch 
not mere ‘teller’s window’; separate business entity.” 

Likewise Chrzanowska Corn Exchange Bank, supra, page 
291 173 App. Div., 159 385, 388, the court said: 

With respect the question presented for decision, the 
different branches were separate and distinct from one another 
from any other bank. The Legislature did not intend, think, either 
authorize require bank having branches cash checks and 
make loans depositor any branch which may see fit 
call, for would produce endless confusion, and the statutory 
provisions quoted not require such construction.” 

Not only are branch banks separate entities, but deposits made 
branch bank are payable there and there only (Chrzanowska Corn 
Exchange Bank, supra; Pan-American Bank Trust Co. National 
City Bank New York, supra; Sokoloff National City Bank 
New York, 130 Misc. Rep. 66, 224 102, affirmed 250 
69, 164 except, the branch closed demand for 
payment the depositor refused, then demand will lie against the 
parent bank (Sokoloff National City Bank New York, 250 
69, 164 the instant case the branch Porto Rico 
not closed, nor does appear that such branch has refused pay- 
ment. The defendant could not commence action against the bank 
New York for the deposit made him the Porto Rico branch. 
branch bank being separately indebted its depositor, the existing 
obligation lies primarily between such branch bank and its depositor. 
The conclusion follows necessary corollary that the debt owed 
branch finds its situs within the territorial jurisdiction such 
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branch. Although the branch deposit the ultimate debt the 
parent bank, the obligation its customer, however, localized 
confined primarily the branch where originated. This sum- 
mary also supported comparable situation decided recent 
English case (Richardson Richardson, Times Rep. 631), 
which held that money held English bank the credit 
judgment debtor its foreign branch cannot made the subject 
garnishee order English court, such money not recover- 
able within the jurisdiction. that case the judgment creditor ob- 
tained garnishee order directed the National Bank India, 
Limited, bank registered England and maintaining its head office 
London. The creditor sought make subject said garnishee 
order moneys the credit the debtor the branches Africa. 
Rejecting the claim the creditor, Mr. Justice Hill, learned 
opinion, said: 

Certain contractual obligations bank and its cus- 
tomers, the absence special agreement, are well ascertained. 
two which are: (1) the promise the bank repay 
repay the branch the bank where the account kept, and 
(2) the bank not liable pay until payment demanded the 
branch which the account kept. Such being the po- 
sition between the judgment debtor and the bank, have consider 
whether Order applies. The bank doubt indebted 
the judgment debtor and the bank within the jurisdiction. The 
order deals with the case where ‘any other person indebted such 
debtor and within the But both upon principle and 
upon authority, that means, ‘is indebted within the jurisdiction and 
within the jurisdiction.’ 


Loss Covered Fidelity Bond 

fidelity bond protecting bank against losses through 
the “personal dishonesty, forgery, theft, embezzlement, 
wrongful conversion abstraction” its cashier covers loss 
caused the cashier’s act loaning irresponsible person 
amounts equal nearly two-thirds the bank’s capital and 
surplus. 

This was recently decided the United States Circuit 
Court Appeals the case United States Fidelity Guar- 
anty Co. Bank Thorsby, Fed. Rep. (2d) 950. The 
facts, recited the court’s opinion, were follows: 
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The appellee (plaintiff bank) recovered judgment against the 
appellant for $14,724.34 surety bond executed the latter for 
the benefit the former, guaranteeing the fidelity Claude Dris- 
kill, cashier the bank. the terms the bond, the guaranty 
company, consideration stipulated annual premium, agreed 
make good the Bank Thorsby any loss which might “sustain 
reason any act personal dishonesty, forgery, theft, larceny, 
embezzlement, wrongful conversion abstraction the part of” said 
cashier committed after the 15th day February, 1927. 

The case was submitted jury under instructions the court. 
The errors assigned are with reference the same and the admis- 
sibility certain evidence. 

The testimony showed that the appellee was small bank the 
town Thorsby, Ala., with capital $15,000 and surplus 
about $6,000. During the fall 1927, Driskill, willful disregard 
resolution the board directors, which prohibited the cashier 
from making any loans, and flagrant violation state law, per- 
mitted Clecker, cotton buyer and one the customers the 
bank, overdraw his account various sums, aggregating $13,800; 
subsequently reduced $13,275. The judgment appealed from 
for that sum with interest thereon. 

When became cashier, Driskill’s attention had been specifically 
called this resolution, and, addition, had been instructed 
the president not “make any loans any size” without first putting 
them before the board directors the president for approval. 

The statute referred section 6339 the 1923 Code Ala- 
bama, which forbids loan anyone excess per cent. the 
capital and surplus without good security, more than per cent. 
any person firm under any circumstances. 

The transactions with Clecker their most favorable aspect were 
intentional violations this statute and specific instructions, and 
amounted loans the form overdrafts secretly made the 
cashier, without security any kind, financially irresponsible 
party amount excessive equal almost the entire capital 
stock the bank. 


reaching its conclusion that the surety company was 
liable the court said: 


The court charged the jury that the obligation surety was not 
limited such losses resulted from criminal acts, such larceny 
embezzlement, but that the words, “personal dishonesty,” had 
broader meaning, and might include any acts which evinced want 
integrity and intentional breach trust. The instruction was 
proper, was not necessary that the cashier should have acted 
with the purpose personal illegal unauthorized tak- 
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ing withdrawal the funds the bank, intentionally perpetrated 
the employee, whether for the benefit himself another, was 
wrongful conversion abstraction and act personal dishonesty 
which constituted breach the bond. Brandon Holman (4th 
Cir.) (2d) 586; United States Fidelity Guaranty Co. Egg 
Shippers’ Co. (8th Cir.) 148 353. 

not material that any other officer agent the bank knew 
of, even participated in, the wrongful transactions the cashier. 
The guarantor responsible for the direct and proximate conse- 
quences Driskill’s dishonest conduct. U.S. Co. Walker 
(5th Cir.) 248 42. 

False entries the books and series sight drafts bank- 
ing correspondent Birmingham were successfully resorted 
Driskill conceal his wrongful transactions with Clecker until early 
the year 1928, when, being called upon the president explain 
some questionable matter that had come light, the cashier made 
statement, denominated himself the time confession, which 
said was short the sum $13,725, and that did not know 
what had done with the money, that had occurred over period 
several months. Testimony such entries and admissions were 
received evidence against the guaranty company the instance 
the plaintiff. The action the court admitting the same as- 
signed error. 

The fallacy this assignment consists the fact that liability 
was not predicated upon the false book entries the subsequent ad- 
missions, but upon the wrongful conversions abstractions the 
form overdrafts. was the unlawful taking the funds the 
bank and not the false entries incriminating admissions that caused 
the loss. The latter were admissible for the purpose showing the in- 
tention and motive the employee committing the wrongful act 
series acts that actually created the shortage. Driskill was the 
principal and the appellant his surety. The acts were done and the 
declarations made connection with his duties, while the service 
the employer, and explanatory his conduct performing that 
service. Guarantee Co. Phenix Insurance Co. (C. A.) 124 
170; Corpus Juris, 405, par. 483; United States Gaussen, 
Wall. 198, Ed. 41. 

Under the evidence the case, was for the jury say whether 
this was honest loss which the bank sustained, whether resulted 
from the personal dishonesty even embezzlement the cashier. 
The case was fairly submitted them under proper instructions 
the court, and see reason disturb the verdict. 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


PAYMENT CHECKS WITH PAYEE’S 
INDORSEMENT MISSING 


City Trust Co. Botting, New York Supreme Court, Appellate Term, 
248 Supp. 204 


drawee bank which pays checks, which the indorsement 
the payee missing, cannot charge them against the drawer’s 
account; the drawee may, however, recover the amount from bank 
which the checks were presented and collected. 

depositor under duty inspect returned checks for 
irregularities indorsements, as, for instance, checks which the 
payee’s indorsement does not appear. 


Action the City Trust Company against Leonard Botting and 
another. From adverse judgment, named defendant appeals. Judg- 
ment unanimously reversed the law, with direction. 

Quincy Baldwin, Brooklyn, for appellant. 

Solomon Levinson, New York City, for respondent. 

William Klein, New York City, for defendant Times Square 
Trust Co. 


PER CURIAM.—Judgment favor City Trust Company against 
Botting unanimously reversed upon the law, with $30 costs defendant 
Botting, and judgment directed for the defendant Botting, and against 
the City Trust Company for the sum $978.20, with interest and ap- 
propriate costs the court below. Judgment favor Times Square 
Trust Company against City Trust Company unanimously reversed 
upon the law, with $30 costs City Trust Company, and judgment 
directed favor the City Trust Company against the Times Square 
Trust Company the sum $1,000, with interest and appropriate 
costs the court below. 

The defendant Botting had funds deposit with the City Trust 
Company. drew two checks against such funds the order 

NOTE For similar decisions see Banking Law Journal Digest (Third 


Edition) 439, 997. 
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Industrial Securities Company. The checks did not bear the indorse- 
ment the payee but the Industrial Bankers’ Corporation. The 
checks were deposited the latter corporation with the Times Square 
Trust Company, which credited the account the indorser and stamped 
upon such checks, ‘‘All prior indorsements These checks 
cleared through the Federal Reserve Bank New York and were paid 
the City Trust Company, the drawee bank, and charged the 
account Botting. 

The proof that the checks were paid the City Trust Company 
without the indorsement the payee established prima facie mis- 
appropriation Botting’s funds, and the burden devolved upon the 
City Trust Company proving that payment was made the proper 
party. The claim that the checks were transferred without indorse- 
ment not sustained the proof. Section the Negotiable In- 
struments Law provides: ‘‘Where the holder instrument payable 
his order transfers for value without indorsing it, the transfer 
vests the transferee such title the transferrer had therein, and the 
transferee acquires, addition, the right have the indorsement 
the transferrer. But for the purpose determining whether the trans- 
feree holder due course, the negotiation takes effect the time 
when the indorsement actually made.’’ The proof does not establish 
that the Industrial Bankers’ Corporation was transferee the in- 
strument that had paid value for it. While possession in- 
dorsed negotiable order instrument gives the holder with possession 
legal presumption ownership (section 98, Negotiable Instruments 
Law), such presumption obtains the case without 
indorsement, and such transfer must proved the holder (Korn 
Davis [Sup.] 172 440; Meuer Phenix Nat. Bank, App. 
Div. 281, 321; Escamilla Pingree, Utah 421, 141 
103, 1915B, 475; Dorn Parsons, Mo. 601). 

The Times Square Trust Company liable the City Trust Com- 
pany reason its warranty that all preceding indorsements were 
genuine and that had good title the checks. Negotiable Instru- 
ments Law, 115, 116. Such guaranty covers missing indorse- 
ment. See Paton’s Digest, 2799. The defendant Botting was under 
duty inspect his vouchers for irregularities indorsement. Paton 
Co. Guaranty Trust Co. New York, 227 App. Div. 545, 238 
362; National Surety Co. President, Manhattan Co., 252 
privity contract between Botting and the Times Square Trust Com- 
pany. There was likewise duty owing the City Trust Company 
the respondent Times Square Trust Company inspect the indorse- 
ments the checks. American Exchange Nat. Bank Yorkville Bank 
New York, 122 Misc. Rep. 616, 204 621, affirmed 210 App. 
Div. 885, 206 879. There being duty owing the City 
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Trust Company the Times Square Trust Company, there can 
basis for the claim negligence, and therefore the claim estoppel 
negligence fails. 


AGREEMENT PAY CHECKS GIVEN 
PAYMENT FOR COTTON 


Farmers’ Merchants’ Bank Talley, Court Appeals Alabama, 
132 So. Rep. 871 


agreement bank pay checks drawn cotton buyer 
and issued payment for cotton, the buyer agreeing deliver 
the bank the close each day the cotton tickets representing 
purchases made him during the day, cannot enforced 
person whom the buyer delivered the checks payment for 
cotton, least where does not appear that such person received 
the checks reliance upon the agreement between the bank and the 
cotton buyer. 


Action Talley against the Farmers’ Merchants’ Bank 
Ft. Payne. From judgment for plaintiff, defendant appeals, Re- 
versed and remanded. 

Certiorari denied Supreme Court Farmers’ Merchants’ 
Bank Talley, So. 876. 

John Isbell, Ft. Payne, and Culli, Hunt Culli, Gadsden, 
for appellant. 

Chas. Scott and Johnson, both Ft. Payne, for appellee. 


RICE, J.—G. Talley, plaintiff the court below, sold one 
Cole, December 20, 1928, four negotiable cotton warehouse re- 
payable order bearer, and received from said Cole three 
checks drawn Farmers’ Merchants’ Bank, defendant the court 
below. Said checks were dated December 20, 1928, signed Cole 
Cotton Company, which was the trade-name under which said Cole 
bought and sold cotton, and were follows: One for the sum $146.36, 
payable the order plaintiff, Talley; one for the sum 
$84.25, payable the order Beck; and the other being for the 
sum $77.05, payable the order Odis Hammonds. The checks 
payable order Beck and Hammonds, respectively, were duly in- 
dorsed them blank. The transaction question took place 
Ft. Payne, Ala., which place the defendant bank located and does 
business bank under the laws Alabama. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1025. 
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The plaintiff, Talley, took his checks Collinsville, Ala., and there 
deposited the same with his bank, the First National Bank Collins- 
ville, Ala., and about the 25th 26th December the checks were re- 
turned plaintiff his said bank Collinsville, unpaid, with nota- 
tion that they were not paid reason insufficient funds. 

December 31st, plaintiff took his said checks defendant bank 
Ft. Payne, presented the same the cashier’s window, and requested 
payment, and payment was refused. 

The plaintiff brought this suit recover the aggregate sum said 
three checks, viz. $307.66, and the suit originally filed was against 
said Cole and defendant Farmers’ Merchants’ Bank, but 
amendment the name Cole was eliminated party defendant, 
and the trial resulted verdict for the plaintiff for the sum 
$318.80, from the judgment which defendant brings this appeal. 

was without dispute this case that, the time the transac- 
tions question, Cole was engaged the business buying and 
selling Ft. Payne, Ala., his own account, under the trade- 
name Cole Cotton Company, and that maintained office 
the rear defendant’s bank, and that the sale the warehouse re- 
ceipts question took place said Cole’s office. 

was the contention plaintiff, the trial this case, that de- 
fendant bank had agreed with Cole that Cole could issue his checks 
drawn defendant bank for cotton purchased him during the day, 
and that the checks would paid overdraft, and that the end 
each day’s business Cole was deposit with the defendant the ware- 
house receipts purchased him during the day collateral security 
protect the overdraft growing out the payment Cole’s checks 
the defendant bank. 

the other hand, was the contention defendant that Cole had 
account with defendant depositor, and that never any time 
agreed with Cole that would Cole’s checks the manner 
tended plaintiff, and that the only agreement with Cole was that 
would cash his checks had deposit sufficient money with which 
pay the checks, and that would also cash his checks and carry the 
amount overdraft provided Cole had deposit with defendant 
bank sufficient number warehouse receipts protect the defendant 
paying out checks overdraft. 

The case was submitted the jury three counts the complaint, 

Count the complaint was substantially the Code form for 
money had and received. 

Both counts and which are set out the report the case, 
appear based upon agreement made between one Cole, cotton 
buyer, and defendant appellant, for ‘‘their mutual whereby 
was agreed that Cole should buy cotton during the day, issuing his 
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checks therefor defendant, and turning over the defendant, 
the close each day’s business, the cotton receipts for the cotton pur- 
chased during that day, and that defendant would honor pay said 
checks issued. 

The evidence was without dispute that, the time the checks 
question this suit were presented defendant bank for payment, 
Cole did not have deposit with defendant funds sufficient pay the 
same, and neither did have said time deposit with defendant, 
warehouse receipts, other security, sufficient value collateral 
security protect the defendant against loss paying said checks. 

There was evidence offered upon the trial this cause tending 
show that the plaintiff the time sold the warehouse receipts 
Cole was acting relying upon any agreement between Cole and de- 
fendant the effect that defendant would pay Cole’s checks regardless 
whether Cole had sufficient funds his with which pay 
the same, Cole turn deposit with defendant the end each 
day’s business the warehouse receipts purchased him during the 
day, secure the payment the overdraft. 

The testimony plaintiff appellee’s witness Cole was without dis- 
pute that drew draft Geo. Gadsden, Ala., for 
$3,026.31, payable defendant bank, and that attached said draft 
thirty-four warehouse receipts, included which number were 
the warehouse receipts, here involved, purchased him from the plain- 
tiff, and that the proceeds the sale were credited his account 
defendant, and that received the benefit thereof. 

There was evidence tending show that defendant knew that 
Cole had purchased any from plaintiff and plaintiff’s witness 
Cole testified cross-examination, and the testimony was without dis- 
pute the case, that did not take any receipt from the bank for the 
warehouse receipts turned over it, and that neither did furnish 
the bank with the number the warehouse receipts. 

There was evidence offered the market value the cotton 
question other than that plaintiff (appellee) received the checks 
question from Cole for the warehouse receipts. 


check itself does not operate assignment any part 
the funds the the drawer with the bank, and the bank 
not liable the holder, unless and until aecepts certifies the 
9207, Code 1923. 

check bill exchange drawn bank payable demand. 
Except herein otherwise provided, the provisions this chapter ap- 
plicable bill exchange payable demand apply check.’’ 
Section 9203, Code 1923. 

bill itself does not operate assignment the funds 
the hands the drawee available for the payment thereof, and the 
drawee not liable the bill unless and until accepts the 
Section 9147, Code 1928. 
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clear from the Code sections quoted that this judgment cannot 
rest upon the ‘‘unpaid checks’’ drawn Cole defendant bank and 
delivered appellee. 

for counts and the complaint, are the opinion and 
hold, that the following, not others, the grounds demurrer inter- 
posed thereto, were appropriate, and should have been sustained: 
19, 12, 14, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 
28, 29, 30, 31, 33, 34, and 38. Vandagrift Masonic Home, 242 Mo. 
138, 145 448; Meyerson New Idea Hosiery Co., 217 Ala. 153, 
115 So. 94, 1231; Code 1923, 6339, 6365; 709, 
817; Gulf Compress Co. Sykes-Tweedy, 159 Ala. 669, So. 481; 
Gulf Compress Co. Harris, 158 Ala. 343, So. 477, (N. 
S.) 399; Import Co. American Union Bank, 122 Rep. 
798, 204 755; Lancaster Woodward, Pa. 357, Am. Dec. 
Am. St. Rep. 377; 886. greater part, any observations 
might make the reasons for our concluding would but 
repetition the language the several grounds demurrer, which are 
set out the report the case. might, though, quote, conclusive 
one fatal deficiency the contract agreement alleged have ex- 
isted between Cole and the defendant appellant, and sought made 
the basis said counts and the following principle law, wit: 
fact that one not party privy contract incidentally 
benefited under reason for declaring that the contract was made 
and intended for his 886, citing Gulf Compress 
399. Under any view, see it, the facts alleged these counts 
intending show that the alleged contract between Cole and defendant 
was made for plaintiff appellee’s benefit, such sort that might 
maintain suit thereon, are not strong their legal effect those 
held insufficient the Gulf Compress Co. Harris, Co., 
supra. 

this case apparent that the alleged promises the alleged 
agreement between Cole and the bank were not intended them for the 
benefit the plaintiff. obvious that the thing the mind both 
Cole and the bank was not secure the payment the amount agreed 
paid the sellers cotton. The contract, indicated the 
allegations counts and was not made for the benefit the 
sellers cotton. The benefit them was incidental. Gulf Compress 
Co. Harris, Co., supra. The apparent sole purpose Cole 
making the contract was obtain line credit, while that the bank 
was make loans Cole. 

far count the count claiming for ‘‘money had and 
concerned, observe: ‘‘Such action (money had and received) 
appropriate whenever the defendant has money his possession which 
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belongs right the plaintiff. This right the plaintiff 
the money which bestows him the right maintain the action for 
must arise some form, where the law implies promise the part 
defendant that will pay the plaintiff, and the only privity 
between the parties that needs shown arises from this promise, 
implied law, that the defendant, having money his hands that 
belongs, aequo bono the plaintiff, will pay over 
Scott al., 125 Ala. 172, So. 91, quoted and made part 
the opinion the Supreme Court the Farmers’ Bank 
Trust Co. Shut Keihn, 192 Ala. 53, So. 363, 365. such situa- 
tion exists here. The cotton receipts were negotiable instruments. Agri- 
cultural Code 1927, 412. And the undisputed testimony shows that 
they had been lawfully negotiated Cole Id. 452. 
The money here sued for the proceeds the sale the receipts 
question, and the cotton, Cole McFadden, with the bank (ap- 
pellant) chargeable with notice the manner Cole’s acquiring 
possession same. see way which the law would imply 
promise the part the bank pay this money over plaintiff. 
The proof shows that actually paid it, crediting his account there- 
with over Cole. And this was its right and duty. hold otherwise 
would, seems us, make shipwreck the law negotiable instru- 
ments. this particular case may appear that the law works 
hardship the plaintiff, the natural observation that plaintiff had 
within his power protect his interests retaining possession 
the cotton receipts until was actually paid therefor. The trial court 
should, appellants’ request, have given the general affirmative charge 
its favor count, indeed should have the whole For 
the erroneous rulings have indicated, the judgment reversed, and 
the cause remanded. Reversed and remanded. 


INDORSERS BOUND WAIVER NOTICE 


Krenerick Horton, Supreme Court Michigan, 235 Rep. 


The payees promissory note bearing the back printed 
waiver protest, demand and notice nonpayment, indorsed the 
note third party without striking out the waiver. They merely 
added before their signatures the words ‘‘Pay the third party. 
was held that the indorsers were bound the waiver and were 
not entitled notice dishonor. 


similar decisions see Banking Law Journal Digest 
Edition) 851. 
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Action William Krenerick against Edgar Horton and others. 
review judgment for the plaintiff against all the defendants, de- 
fendants William Addison and another, doing business William 
Addison Son, bring error. Affirmed. 

Burney Brower, Jackson, for appellants. 

Harry Barnard, Jackson, for appellee. 


POTTER, J.—Assumpsit promissory note dated February 
1926, due October 1927, made defendant Horton William Ad- 
dison Son order, for $1,000 with interest per cent. per annum. 
the back this note was printed: ‘‘For value received, hereby 
Guarantee the payment the within note, and waive protest, demand 
and notice nonpayment thereof.’’ 

Beneath this printed matter was written: 


Fred Main Albion, Mich. 
Addison Son. 


From judgment for plaintiff against all defendants, William Addi- 
son Son bring error. The question whether appellants are liable 
under the facts. Mooers Stalker, 194 Iowa 1354, 191 175, 177, 
holds the Negotiable Instruments Law was obviously intended change 
the previous rule that waiver written printed the back note 
the time its execution had the same force and effect though 
embodied the instrument. Presentment for payment necessary 
hold indorser, section 9319, Comp. Laws 1929; unless waived, section 
9331, Comp. Laws 1929. notice dishonor was given appellants. 
The question whether appellants waived presentment and notice 
dishonor. 

Mooers Stalker, supra, said: ‘‘An indorser who waives 
notice waives for himself alone and subsequent indorser does not, 
the mere fact indorsement, accept become bound the waiver 
previous indorser. Under the statute not now required cancel 
reject such waiver add his indorsement words repudiating the 
waiver prior this case there were indorsers prior 
appellants. The printed waiver quoted above was the back the 
note. was not erased. The writing was added thereto and signed. 


language constituting waiver printed the back 
note placed thereon indorser, has been held that those who 
merely append their naked signature beneath such waiver must 
assumed have adopted the same and will bound thereby, although 
waiver not apparently connected with his indorsement.’’ 


Farmers’ Bank Ky. Ewing, Ky. 264, Am. Rep. 231, 
said: ‘‘It must presumed that the parties knew the memo- 
randum when the contract indorsement was executed; and when 
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the paper the time the indorsement cannot disregarded be- 
cause the ignorance the appellee its legal effect.’’ 

the time appellants signed the indorsement the back the 
note question, there was previous indorsement. They did not 
strike out the printed waiver the back the note, but added thereto 
the written language above indicated before signing. 

Under the this language must construed together 
with the printed waiver, and construed indicates appellants waived 
notice presentment and dishonor. 

Judgment affirmed, with costs. 


PASSBOOK RULE WITHDRAWALS FROM 
SAVINGS ACCOUNT 


Reynolds People’s Trust Guaranty Co., Supreme Court New 
Jersey, 154 Atl. Rep. 332 


rule savings account passbook issued trust company 
the effect that the company would not liable making pay- 
ments any person producing the passbook, will protect the com- 
pany paying money from account person not entitled 
thereto, provided the company acted good faith and the exercise 
due 

The New Jersey statute (Pamphlet Laws 1928, ch. 179, 347) 
providing that trust company shall not liable paying 
forged raised instrument unless the depositor gives notice thereof 
within two years, does not apply case where the statutory period 
began run before the statute became effective. 


Action Margaret Reynolds against the People’s Trust 
Guaranty Company. From the judgment, plaintiff appeals. Reversed. 
Ziegener Brenner, Jersey City, for appellant. 
Morrison, Lloyd Morrison, Hackensack, for respondent. 


PER plaintiff sued recover the sum $2,500, 
alleged have been withdrawn without authority from her savings 
account. nonsuit was entered supposed compliance with chapter 
179, Pamphlet Laws 1928, 347, which is, far pertinent, fol- 
lows: trust company shall liable depositor for any payment 
made upon forged raised draft, receipt, acquittance other order 
for payment withdrawal money from the depositor’s account 
standing the depositor’s credit with such trust company, payment 
made upon presentation the Pass-Book unless within two 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1120, 1147. 
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years after such entry payment withdrawal, such depositor shall 
writing notify the trust company that the draft, receipt, acquittance 
other order for the payment withdrawal money upon which 
payment withdrawal was made was forged raised.’’ 

The withdrawal occurred January 29, 1926. The statute did not 
into effect until April 1928, that controlled the present trans- 
action, the court below held, the two-year period had already run 
and the claim was barred failure comply with nonexistent 
statute. This not think the law. 

The rules and regulations the bank contained the passbook 
are, part, follows: But all payments made any person 
producing the proper deposit book shall good and valid 

similar regulation was construed Cosgrove Provident Insti- 
tution, Law, 653, 617, where the court Errors and 
Appeals held that payment made bank good faith and the 
exercise due care any person who produced passbook containing 
such rule operated discharge the bank without regard whether 
not such person was entitled withdraw the money. Banks and Bank- 
ing, Corpus Juris, 869, 918. 

There must reversal, the end that proof may taken the 
issue the good faith and the exercise due care the bank 
making the payment. 


BANK EXECUTOR MAY DEPOSIT ESTATE 
FUNDS ITS OWN SAVINGS DEPART- 
MENT—LIABILITY FOR INTEREST 


Smith’s Estate, California District Court Appeal, 297 Pac. 
Rep. 927 


Under the California statute (Bank Stats. 1909, ch. 76, 
25) providing that ‘‘trust department, proper cases, may make 
deposits trust any other funds under its control with the sav- 
ings department the commercial department the same corpora- 
tion,’’ bank acting executor may deposit estate funds its own 
savings department. liable the estate for interest the rate 
paid other depositors only. The fact that earns more than that 
rate does not make liable for interest the higher rate. this 
case appeared that the bank paid interest its depositors the 
rate four per cent. while earned seven per cent. the funds 
deposited with it. was held that was liable the estate for 
four per cent. interest only. 

was further held that the statute referred not unconstitu- 
tional discriminating favor bank trustees. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 381. 


7 


THE BANKING LAW JOURNAL 619 


the matter the estate Edwin McCord Smith, deceased. From 
decree settling the account the executor, the Bank Italy National 
Trust Savings Association, the executor, appeals. 

Modified and affirmed. 


Rich Weis, Marysville, and Emerson Read, Sacramento, 
for appellant. 

Morrison, Hohfeld, Foerster, Shuman Clark, San Francisco, 
for California Bankers’ Ass’n, amicus curiae for reversal. 

Keyes Erskine and Charles Josef Carey, all San Francisco, 
amici curiae for reversal, 

Warren Steel and Homer Lingenfelter, both Marysville, amici 
curiae for affirmance. 


SPENCE, J.—This appeal and the appeals the Estate Brenhart 
(Cal. App.) 297 931, and Estate Slingsby (Cal. App.) 297 931, 
are presented upon separate records, but upon one set briefs, pur- 
suant order consolidation. Each appeal taken from the order 
and settling the final account the executor and appellant. 

deem unnecessary set forth detail the facts each case. 
The essential facts are the same and the identical question involved 
all three cases. The court found each case that the executor was 
transacting its business through three departments, wit, commercial 
department, savings department, and trust company department, 
provided law; that upon its appointment executor and from 
time time thereafter, the bank deposited money coming into its hands 
such executor the savings bank department said bank the 
name the estate and itself executor the estate; that the 
final account said executor acknowledged cash received and charged 
itself with certain sum accrued interest the funds deposited, 
said interest being the rate per per annum 
pounded semiannually. further found and concluded that upon the 
deposit said funds the bank did thereupon the funds 
the estate with its own, used the funds the estate carrying its 
own business and made profit thereon, and did thereby become liable 
said estate for interest the legal rate, wit, per cent. per annum 
from the time deposit the date the final The court 
thereupon approved and settled the account all particulars except 
that allowed interest the rate per cent. said funds and 
charged the same against the executor lieu interest per cent. 
compounded semiannually. There evidence indicate that the 
executor did not all other respects perform its duties and obligations 
required law. far the evidence showed was proper each 
case deposit the funds the estate savings bank, and appeared 
that the interest accounted for was computed the usual rate inter- 
est allowed said bank its depositors and was fair and reasonable 
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rate. findings were made the contrary and there was neither 
evidence nor findings the effect that this was not the usual rate 
interest paid depositors savings banks. objections exceptions 
the final account, written otherwise, were made taken any 
persons interested the estates. fact, the Estate Smith the 
residuary legatee filed written approval the account and requested 
that settled and allowed. that estate interest was allowed only 
the last semiannual payment date and not the filing the 
account. This was done with the consent and agreement with the 
residuary legatee, who desired the money remain the savings bank 
department until the next interest date. The trial court each case 
apparently applied the general rules applicable the commingling 
executor trust funds with funds his own and ordered and de- 
that the executor charged with interest the increased rate. 
Code Civ. 1613, 1614; Miller Lux, 100 Cal. 609, 615, 
345, 639; Estate Cousins, 111 Cal. 441, 446, 182; Wheeler 
Bolton, Cal. 159, 558; Estate Clark, Cal. 355; Estate 
William Stott, Cal. 403; Hilliard, Cal. 423, 393; Estate 
MeQueen, Cal. 584. 

These appeals are directed solely those portions the orders and 
decrees settling the final accounts relating the interest charged. Ap- 
pellant concedes that the foregoing authorities correctly apply the law 
relating individuals acting executors, but takes the position that 
the rule there laid down inapplicable the facts before these 
appeals. The only question involved whether bank acting ex- 
ecutor and doing departmental banking business may, cases where 
proper deposit the funds the estate savings bank, deposit 
said funds its own savings bank department and pay the usual rate 
interest paid depositors savings banks. other words, did the 
court err charging the executor with interest the rate per 
cent. per annum solely for the reason that the money had been deposited 
its own savings bank department rather than some other savings 
bank? Appellant contends that question should answered the 
affirmative, and are the opinion that appellant’s position must 
sustained. 

Preliminarily may state that although find cases this 
state dealing with the facts here involved, similar questions have been 
before the courts other jurisdictions. Herzog Title Guarantee 
Trust Co., 148 App. Div. 234, 182 1114; Demerle’s Will, 
130 Rep. 684, 225 190; People’s Trust Co., 169 App. 
Div. 699, 155 Moore’s Estate, 211 Pa. 348, 
991; Knagenhjelm Rhode Island Hospital Trust Co., 559, 114 
Hayward Plant, Conn. 374, 119 341. the recent case 
ing individual executor who had commingled the funds the estate 
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with those his own, the court said page 817 the opinion 259 
P.: ‘‘It has been held that where bank trust expressly 

authorized law act executor, administrator, trustee, not 
compelled deposit trust money another institution, and not re- 
sponsible for higher rate interest, while the money its hands, 
than that paid other deposits its own institution. [Citing cases.] 

But aside from such cases, which the Legislatures various states 
have attempted meet apparently modern need, and which need 
not consider greater detail, the rule still inflexible, reiterated again 
and again the courts, that trustee, including executor, adminis- 
trator, and guardian, cannot mingle trust money with his own, cannot 
invest his own business, and cannot make profit from the trust 
money committed his 

Proceeding consideration the legislative enactments this 
state, find that prior 1913 departmental bank acting trustee 
executor could not deposit trust funds its savings bank department 
and the general rule prohibiting trustee executor from mingling 
trust funds with his own was applicable such departmental banks. 
Bank Stats. 1909, chap. 76. Section provided: ‘‘No depart- 
ment shall receive deposits any other department the same corpora- 
And section provided: ‘‘Any bank receiving trust funds 
accordance with the provisions this act relating trust companies 
must not mingle such trust funds with the other assets the corpora- 
However, 1913 (St. chap. 104), section was amended 
provide exception follows: ‘‘except that trust department 
may make deposits trust any other funds under its control with 
the commercial savings department the same And 
section 32, prohibiting the mingling funds, was amended (St. 
155) adding the words ‘‘except otherwise provided section 
twenty-five this Again, 1915 (St. 1915, chap. 608), the ex- 
ception section was amended read ‘‘except that trust depart- 
ment, proper cases, may make deposits trust any other funds 
under its control with the savings department the same corporation 
and may, upon order, previously obtained, any court having juris- 
diction any trust fund, make deposits moneys belonging thereto 
with the commercial department the same Further 
change section was made 1921 (St. 1921, chap. 780), when the 
exception was amended read, ‘‘except that trust department, 
proper cases, may make deposits trust any other funds under its 
control with the savings department the commercial department 
the same corporation.’’ 


our opinion section 25, amended 1921, clearly permits the 
trust department bank proper deposit the funds 
estate for which acting executor, the savings department 
the same bank. brief reference the general powers, duties, and 
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obligations executors and administrators clarifies the meaning the 
words ‘‘proper used that section. executor serves 
fiduciary capacity and his powers, duties, and obligations are 
many respects the same those trustee. Code Civ. Proc. 1613, 
1614; Cal. Jur. 211 and 981 seq. However, unlike trustee whose 
duty invest all trust funds soon possible (Civ. Code, 
2261), the primary duty executor simply preserve the estate 
until distribution. Cal. Jur. 1021. placed under statutory 
obligation invest money belonging the estate, but investment 
securities the United States this state permitted under prior 
order court upon good shown Code Civ. 1592. 
Ordinarily there investment the ordinary sense that term 
the funds coming into the hands executor, but customary and 
proper for him deposit those funds either commercial savings 
department responsible bank. Cal. Jur. 1023. His authority 
deposit funds the estate arises from his obligation safeguard 
and protect the funds and not from any obligation invest them. 
Where funds are his hands for very short time where prac- 
tically all the funds will required for the immediate needs 
administration, deposit commercial account subject check 
proper. the other hand, where there substantial sum 
excess the immediate requirements, which sum held over 
period which will permit the accrual interest savings bank de- 
posit, should required safeguard and protect these funds 
manner most advantageous the estate, and that end proper 
that should deposit the funds savings account rather than 
noninterest-bearing commercial account. 

From what has been said believe that the meaning the phrase 
proper apparent. The time within which the estate may 
distributed, the time the receipt the funds, and the immediate 
need for funds order meet the requirements administration, are 
all factors determining whether proper for the executor 
particular estate deposit funds commercial account savings 
account. the estates here involved must assume from the evidence 
and findings that each presented proper case for the deposit funds 
savings account. contention the contrary made the 
argument for therefore conclude that under section 
the act the action the bank depositing the funds these estates 
its own savings bank department was expressly authorized. 

Counsel appearing amici curiae for affirmance argue that even 
assuming that deposit the savings bank department the same bank 
permitted section 25, must construed permit special de- 
posit without mingling use the funds and not general deposit. 
cannot follow counsel’s reasoning. Such construction would render 
meaningless the amendment section above set forth whereby the 
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mingling trust funds with other assets permitted provided 
section 25. special deposit mere bailment for safe-keeping 
which the title remains the depositor and the bank cannot mingle such 
deposit with other funds. Cal. Jur. 189. obvious that interest 
would special deposits, the bank cannot put them use. 
Unless the amendments section and section are construed 
refer general deposit permitting the mingling and use the funds 
the same manner other general deposits, interest would not accrue 
the benefit the estate and the deposit the estate funds the sav- 
ings bank department would serve purpose whatsoever. 

Counsel further contend that section construed permit 
not only deposit but also mingling and use, would unconstitutional, 
being class legislation and creating discriminatory preference favor 
departmental bank trustees and against all other trustees. find 
merit this contention. conceded that this classification would 
valid based upon some natural and intrinsic difference between 
departmental banks trustees and others acting the same capacity. 
has been heretofore decided that where legislation affects banking 
corporations doing business testamentary trustees class and such 
not unreasonable, there valid constitutional objec- 
tion such legislation. Estate Barnett, Cal. App. 138, 275 
453. find nothing unreasonable such classification here and, 
our opinion there natural and difference between depart- 
mental bank trustees and other trustees. The various sections the 
Bank Act relating capital, surplus, reserves, securities, inspection, 
and the like (Bank Act, 90, 96, 97, 98, 101, 103, 105, 106), surround 
every activity departmental bank trustees with safeguards not re- 
quired trustees generally. 

arguing for affirmance counsel dwell some length upon the 
policy involved permitting departmental banks deposit trust funds 
their savings bank departments used the same manner 
other deposits. deem unnecessary discuss the policy involved, 
for upon this question policy that the Legislature has spoken 
and acted within its province doing. 

For the foregoing reasons are the opinion that the final account 
the executor each these estates should have been settled and 
allowed filed and that the trial court erred charging the executor 
with interest the rate per cent. instead per cent. compounded 
semiannually set forth the account. other exception taken 
the orders and decrees, there necessity for reversing these orders 
and decrees, but directions the trial court them will suffice 
(Estate Machado, 186 Cal. 246, 199 505; Estate Adams, 131 
Cal. 415, 838), and under the circumstances believe proper 
that the parties should bear their own costs. 

the Matter the Estate Edward Smith, No. 7781, the 
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trial court directed correct the order and decree accordance with 
the views herein expressed charging the executor with interest the 
sum $706.13 set forth the final account and more, and 
corrected and modified said order and decree are and each them 
affirmed without costs. 


EXECUTORS NOT LIABLE FOR SHRINKAGE 
VALUE STOCKS 


Winburn’s Will, New York Surrogate’s Court, 249 Supp. 758 


Where will expressly absolves the executors from the duty 
sell securities, owned the testator the time his death, the 
executors will not personally liable where they retain seasoned 
securities, such railroad and bank stocks, for period less than 
year after the issuance letters testamentary and during finan- 
cial panic. 


Proceeding for the judicial settlement the final account pro- 
ceedings Gerard Townsend and another, executors the last 
will and testament Jesse Winburn, deceased, wherein certain objec- 
tors seek surcharge executors for losses resulting from retention 
securities. Decree with opinion. 

See, also, Misc. Rep. 19, 240 208; Mise. Rep. 247 
583. 


Henry Barrett, White Plains, and Townsend, Guiterman 
Wilson, New York City (Arthur Brennan, White Plains, 
counsel), for executors. 

Weinberg Brothers. New York City (Isaac Stahl, New York 
City, counsel), for objectants. 
Frederick Berges, Jr., White Plains, special guardian. 


SLATER, decedent died July 21, 1929, leaving last will 
and testament duly admitted probate. October 25, 1929, letters 
testamentary were issued the accounting executors. The executors 
filed their account, dated September 24, 1930. 

Two the beneficiaries named the will seek surcharge the 
executors for failure sell securities, and claim that the executors are 
guilty gross negligence failing dispose such securities the 
highest market value obtainable. The special guardian interposed 
similar objection. 

The securities which the objections are follows: 

1,400 shares Montgomery Ward (common stock). 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition 392. 
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390 shares National City Bank New York (capital stock). 

373 shares Chase National Bank City New York (capital 
stock). 

240 shares Bankers’ Trust New York (capital stock). 

200 shares Consolidated Gas Company New York (common stock). 

100 shares New York Central Railroad Company (capital stock). 

200 shares Radio Corporation America (preferred B). 

300 shares Union Carbide Carbon Corporation (capital stock). 

100 shares Southern Railway Company 

100 shares Atchison, Topeka Santa Railway Company (com- 
mon). 

100 shares Union Railroad Company (common). 

100 shares Standard Oil Company New York (capital stock). 

150 shares Standard Oil Company Indiana (capital stock). 

The decedent’s will was executed April 1929. After payment 
legacies, directed the executors divide the residuary estate into ten 
equal parts and hold, invest, and reinvest the said parts and pay the 
income thereof life beneficiaries. 

The following clause the will affects the question: 


from any and all duty obligation sell, convert, collect otherwise 
realize the property, assets securities which may own the 
time death, and declare that transfer and delivery kind 
any property securities received, acquired invested 
executors shall full and complete protection executors, and 
performance their duties hereunder. direct the trustees the 
trusts herein created receive such items property shall al- 
lotted and given executors said trustees. authorize the 
trustees the trusts created this instrument receive and invest 
the trust property part thereof without division the principal 
among the several trusts, far may permitted law, making 
proper division the income received among the beneficiaries en- 
titled thereto. further authorize the trustees the several trusts 
created this instrument value and divide and allot the property 
held trust when said trusts shall severally terminate, when 
sion may require. All such valuations, partitions and allotments 
made shall binding upon all the parties any time interested the 
same under this instrument. 

authorize the trustees the several trusts herein created, their 
retain for any period time any investments left 
and any securities received them exchange for any such invest- 
ments. 


The stocks above enumerated were the identical stocks received 
the executors, except two instances where the original number 
shares were added the taking over stock dividends. The execu- 
tors have neither purchased nor sold any the stocks mentioned the 
objections. 


q 
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The only evidence offered the objectants support the charge 
gross negligence was the record the monthly high and low prices 
the stocks for the months from December, 1929, September, 1930. 
The objectants’ position that the executors failed sell the stocks 
the highest market price, and their consequent depreciation makes 
gross negligence. 

The executors gave proof, witness who qualified expert 
trust investments, that the stocks are all seasoned stocks good 
companies, and that the general business conditions since October, 1929, 
have been abnormal. Other than such offered evidence, the court will 
take judicial notice that the business depression since such time has been 
the worst and most far-reaching the history the world. 

When the decedent directed his executor divide his estate ten 
equal parts, must have contemplated that these stocks should continue 
part the several trust funds. This emphasized (1) releas- 
ing and absolving the executors from any duty sell; (2) declaring 
that the delivery kind securities received shall complete 
and full protection the executors; (3) directing the trustees 
receive from the executors such items property may allotted 
the executors the trustees; and, finally, (4) the authority given 
trustees retain for any period time any investments left him. 

Such provisions are themselves protection these executors 
unless there proof fraud gross negligence. Matter Jarvis, 
110 Mise. Rep. 180 324; Gould Gould, 126 Misc. Rep. 54, 
213 286; Matter Knower’s Estate, 121 Rep. 208, 200 
777; Matter Clark’s Estate, 136 Rep. 881, 242 
210, affirmed Feb. 1931, App. Div. 248 

The stocks are not speculative character, subject great and 
sudden fluctuations value. They are stocks purchased the dece- 
dent and found among the assets his estate. That the testator thought 
well them, the will gives ample evidence. Stocks this character 
ought not timidly and hastily sacrificed. where there 
direction sell, which not present the instant case, reasonable 
time must given and what that shall must determined each 
its own facts. 

statement received evidence shows that the first buying stocks 
left the decedent commenced some cases 1902, most the stocks 
being purchased between the years 1925 and 1928. These stocks were 
not ‘‘legal securities’’ for the investment trust funds, and, evidently 
because that fact, the testator was disposed grant his executors 
great liberty the retention the same. Matter Hall, 164 
196, 199, 11. 

Under the will the testator, neither the executors nor the trustees 
have authority invest other than legal securities. Jesse Winburn 
practically said the words his will: ‘‘Keep all the securities have 
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bought, whether they are legal securities otherwise; but, when you 
purchase, you must buy only legal securities.’’ 

The decedent was evidently conservative business man. acquired 
only securities seasoned corporations. The companies which 
bought stock are well entrenched and protected careful business 
management, that slow times their earnings and surplus are such 
that normal dividends are declared. 

The stocks other than the bank stocks are given rating Moody’s 
Book Stock Ratings—some others AA, BA, and The 
rating high investment rating and given few common stocks. 
indicates dominant position the industry, tremendous earning 
power, and ample cash resources. The rating comes the invest- 
ment group, but lesser degree. the rating applied the stocks 
companies, which give the expectation regular dividend payment. 
given common stock when the company has shown definite 
progress its line, has built reasonable equities for its securities, 
and has shown reasonable ability continue dividend payments. 

There distinction between seasoned securities the character 
here involved and investments speculative securities, pointed 
out Matter Hall, supra, 164 196, page 199, 11; 
Matter Wilmerding’s Estate, Mise. Rep. 674, 238 375. 

Cases are found wherein the depreciation values seasoned 
securities are accounted for general business depression and, 
such instances, the courts have refused surcharge representatives 
the estate. Matter Weston’s Estate, 502; Matter Thomp- 
son, Rep. 420, 422, 1111, 1112, affirmed 178 
554, 1140; Matter United States Trust Co. (2nd Dept.) 
189 App. Div. 75, 178 125; Matter Varet’s Estate, 181 App. 
Div. 446, 449, 168 896, 901, affirmed Feitner, 224 
573, 120 862. 

There difference between investments trustees trust funds 
and the retention securities purchased the testator and held 
him the time his decease. Jones Jones, Hun, 603, 
844, 

There need for executors jettison worth-while stocks during 
financial panic. need not wait the stock market, but 
may properly guided the tests applied, which are: What has 
been the history the companies during period years? Have they 
paid regular dividends regular amounts? they proper 
capital structure? Are they wisely officered? Has successful business 
continued over period time? they achieved standing 
commercial circles? they behind them established dividend 
record over period years? Matter Leonard’s Will, 118 
Rep. 598, 193 916. 

The ups and downs the Wall Street daily market quotations are 
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not the that must strictly followed decide whether 
wise keep sell stocks the character those the instant case. 
Executors and trustees cannot watchers the tape, nor gamblers 
stocks. They hold securities under the terms wills trust instru- 
ments. Various stocks times advance the face irregular and 
ever declining markets the activity pools. The ticker tape does 
not always the character the seasoned corporation. The stock 
market waits business revival. The prices stocks are bound 
many movements and and down response conditions, 

The evidence with reference these well-seasoned corporations, 
connection with their corporate management, capital structure, earn- 
ings, and dividends, clearly indicates that, while these stocks have been 
depressed the stock market with every other stock, they have ridden, 
and are still riding, the financial storm good shape. 


decline was consonant with all securities, occasioned the un- 
settled condition the country.’’ Matter Jarvis, 110 Rep. 


The evidence the expert indicates the restoration 
normal times, and cannot said that was unwise not expect and 
wait for it. The instant case not one where the executors were 
directed sell, where part the stocks were held margin, but 
rather case where the decedent showed intent that wanted the 
stocks which had acquired pass into the trusts which created 
his will, because their continued earning capacity. 

The language the testator the eleventh paragraph the will 
not precatory. gives absolute release the executors and the 
court will only hold them for gross negligence not selling. 

Are the executors guilty negligence? The burden proof 
upon the party seeking surcharge show negligence failing 
sell. sustaining the burden, they have failed. opinion that 
the executors have acted without negligence and employed vigilance, 
sagacity, and prudence general prudent men discretion and 
intelligence, like matters, employ their own affairs. Brown 
Cleveland Trust Co., 233 399, 405, 829; Matter 
Clark’s Estate, supra; Matter Hurlburt’s Estate, 210 App. Div. 456, 

Executors estate have limit time, either six months 
one year, proceed execute the settlement decedent’s affairs. 
This does not obtain with trustees. When the executors took over the 
estate herein, financial storm had set in, not country-wide but world- 
wide. And, the exercise their judgment, they continued hold 
the securities for the purpose passing them the trustees. The 
storm has not yet subsided. There strong undercurrent depres- 
sion still running. the face such conditions, think would 
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unreasonable hold executors liable for retaining such well-seasoned 
securities the light the terms the will and the intent the 
testator. 

Matter Thompson, supra, the court, commenting upon the 
claim the objectants that the securities should sold, said: ‘‘To 
foresee such periods general depression, periods when high prices 
prevail, the constant effort the keenest intellects the financial 
world, but, notwithstanding their tireless vigilance and efforts, stimu- 
lated the hope great gains, they frequently find such knowledge 
too high for them. The law does not require such prescience admin- 
istrators.’’ 

foresight were generally good hindsight, would far 
more pleasant world which live. wonder the objectors would 
have asked for surcharge the executors had sold the securities and, 
within reasonable time thereafter, the stock market had shown good 
advance! Matter Mercantile Trust Co., 210 83, 103 884; 
Estate, Rep. 261, 247 230. 

Regardless the absolving provisions the testator’s will, the 
executors were warranted retaining these well-seasoned stocks for 
the period time less than twelve months after the issuance letters 
testamentary period world panic. Matter Varet’s Estate, 
supra, the court, declining surcharge, arrived decision the 
face the following provision the will: ‘‘I order and direct 
executor hereinafter named soon may after decease sell 
either public private sale and convert into money all the real and 

conclusion that negligence the part the executors, 
continuing hold the securities the instant case, was established. 

The objection dismissed. Submit decision and decree confirming 
these views. 


CHECK MADE OUT IMPOSTOR 


National Metropolitan Bank Realty Appraisal Title Co., Court 
Appeals District Columbia, Fed. Rep. (2d) 982 


Where person draws check the order impostor and 
delivers the impostor and third person forges the payee’s 
name and collects the check, the drawee bank will liable for the 
amount the drawer. 

this case one Flanagan, negro, applied broker for loan 
the amount $2,000 upon the security real property owned 


NOTH—For similar decisions see Banking Law Journal Digest (Third 
Edition) 453. 
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Emelia Murray. The broker secured the loan from one his clients 
and was arranged that the transaction closed the office the 
plaintiff Realty Appraisal Title Co. Subsequently Flanagan ap- 
peared the title company’s office with one Theodosia Stevenson, 
ignorant negress, whom Flanagan introduced Emelia Murray. 
The Stevenson woman signed the necessary papers. Checks payable 
the order Emelia Murray were drawn the plaintiff title 
pany the defendant bank and delivered Flanagan for the pur- 
pose delivery Emelia Murray. Flanagan, however, forged the 
payee’s name the checks and collected the proceeds. was held 
that, the indorsements being forged, the defendant bank was liable 
the title company. the checks had been delivered the im- 
postor direct and she had indorsed them and collected the proceeds 
the bank would not have been liable. that case would have 
been held that the title company intended payment made 
the person whom the checks were delivered and the indorsements 
would not have been regarded forgeries. 


Action the Realty Appraisal Title Co. against the National 
Metropolitan Bank. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

Hayden Johnson, Vernon West, and Harold Sothoron, all 
Washington, C., for plaintiff error. 

George Offutt and Ross Snyder, both Washington, C., 
for appellee. 


against bank depositor recover because the payment, upon 
forged indorsement, check issued the depositor and made pay- 
able order. 

The facts are not dispute. December, 1926, Clinton Flana- 
gan, negro, professing represent Emelia Murray, applied 
Waring, broker, for loan $2,000, upon the security second 
deed trust upon certain described real estate situate the city 
Washington, and owned Emelia Murray. Waring secured the loan 
from William Hill, one his clients. The transaction was 
through the office the Realty Appraisal Title Co., herein- 
after called the title company. 

December 14, 1926, Theodosia Stevenson, negro woman, ap- 
peared the office the title company, pretending Emelia Mur- 
ray, and, acting concert with Flanagan, forged the name Emelia 
Murray upon three papers, (1) application Waring for 
loan $2,000, aforesaid; (2) deed trust note, 
dated December 14, 1926, for $2,000, secured upon the described 
property; and (3) deed trust purporting convey the property 
certain trustees secure the payment the note. The deed trust 
was acknowledged before Annie Ball, the secretary and treasurer 
the title company, who was also notary public, and who executed the 
customary certificate that ‘‘Emelia Murray personally ap- 
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peared before said District, the said Emelia Murray being per- 
sonally well known the person who executed said deed and 
acknowledged the same her act and deed.’’ fact the real Emelia 
Murray had knowledge whatever this transaction. 

The title company, misled the fraud, examined the title Emelia 
Murray the mortgaged property and reported favorably upon it, and 
the proceeds the loan were disbursed through its hands. making 
such disbursement, the title company December 26, 1926, drew its 
check the order Emelia Murray the sum $728.13, and 
January 1927, drew its second check the order Emelia Murray 
the sum $192.47. Both checks were drawn the National Metro- 
politan Bank, and are the two checks upon which the action below was 
based. 

The checks were delivered the title company Flanagan 
delivered him Emelia Murray. The first check the day its 
date was fraudulently indorsed Flanagan with the name ‘‘Emelia 
Murray,’’ and also that ‘‘Clinton Flanagan, Trustee,’’ and de- 
posited his his account with the Commercial National Bank 
Washington, That bank indorsed the check, ‘‘Prior indorse- 
ments guaranteed. Dec. 17, 1926,’’ and thus indorsed was re- 
ceived and paid the drawee, the National Metropolitan Bank. The 
second check followed similar course, except that was deposited 
the day its date Flanagan his account with the Mt. Vernon 
Savings Bank Washington, C., indorsed with the names 
Murray’’ and ‘‘Clinton Flanagan, and indorsed that 
bank, ‘‘Prior indorsements guaranteed,’’ and transferred the Com- 
mercial National Bank, which was indorsed, ‘‘Prior indorsements 
guaranteed,’’ and collected from the National Metropolitan Bank. Both 
checks were charged the latter bank the account the title com- 
pany. Flanagan closed his account with the Commercial National Bank 
January 1927, and with the Mt. Vernon Savings Bank Sep- 
tember 12, 1927, and later absconded. 

Theodosia Stevenson, who committed the first forgeries, was 
ignorant laboring woman who was employed the day clean Flana- 
gan’s office and times his house. She knew course that her name 
was not Emelia Murray when she signed that name the papers, but 
relied upon Flanagan’s assurance that would not bring her into any 
trouble, and she had confidence that Flanagan would not tell her 
anything ‘‘that was She never received the checks ques- 
tion from Flanagan, nor did she indorse either them authorize 
Flanagan indorse them for her, nor did she appear any the 
banks, nor receive any the proceeds the checks. these particu- 
lars this differs from Central Nat. Bank National Metropolitan 
cases cited therein. 


i 
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The municipal court held upon the facts that the title company 
should recover from the bank the sums thus paid from its deposit ac- 
for the forged checks. The court accordingly directed verdict 
and entered judgment against the bank, whereupon this review was 
granted. 

our opinion this ruling was correct. The facts disclose that 
Flanagan, the absence both the genuine and spurious Emelia Mur- 
ray, obtained the possession the checks question, which were made 
payable the order Emelia Murray, and secured payment thereof 
from the bank means forged indorsements the name 
Murray’’ which wrote upon them. The indorsements were forgeries 
whichever ‘‘Emelia Murray’’ they may supposed stand for. 

established rule that, ‘‘where check drawn payable 
the order any actually existing person corporation, the order 
indorsement such payee forged, payment the bank 
such case the depositor has directed payment 
made certain manner; payment made otherwise than according 
his direction discharge the bank’s obligations toward him. 
Neither has the holder, under forged indorsement, any title the 
paper, any right receive payment Morse Banks and 
Banking, vol. 474. ‘‘Where check drawn payable the order 
actually existing person corporation, the order indorse- 
ment such payee forged, payment the bank acquittance. 
Where depositor directs payment made certain manner, 
payment made otherwise than according his directions dis- 
charge the bank’s obligation toward him.’’ First Nat. Bank Pease 
al., Ill. App. 562. 

There is, however, recognized exception this general rule, which 
has been variously expressed the authorities. Hardy Bros. 
Chesapeake Bank, Md. 585, 586, Am. Rep. 325, the exception 
set out Justice Alvey these words: ‘‘But while these are the strict 
and necessary rules against banks and bankers, their operation may 
varied the acts and conduct the parties for whose benefit and 
protection they are intended enforced. If, for instance, customer 
bank, having deposit account, and who the habit drawing 
ehecks upon that account, should, words acts, cause the bank, the 
latter acting upon such reasonable grounds prudent business men 
generally act, make payment forged check, such customer would 
not allowed, against the bank, set the forgery that he, his 
eonduct, had induced the bank act genuine 
Ruling Case Law, 542, 171, the same principle set out follows: 
rule well established that ordinarily banker, whom check 
drawn, must ascertain his peril the identity the person named 
fault the drawer, that can set his own mistake this particu- 
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lar against the drawer. The question negligence cannot arise unless 
the depositor has, drawing his check, left blanks unfilled, some 
affirmative act negligence has facilitated the commission fraud 
those into whose hands the check may come. person 
assuming the agent another receives check payable his al- 
leged principal and the bank pays the check the agent who represents 
himself the bank the principal forges the indorsement the 
principal, the payment unauthorized and cannot charged the 
drawer. 

The exception founded upon allied the principle that, 
two innocent persons, the one whose act was the cause the 
loss should bear the consequences.’’ Central Nat. Bank National 
Metropolitan Bank, supra. 

contended behalf the bank that the title company was 
negligent permitting Flanagan and his dupe impose upon the com- 
pany shown the facts, and that this negligence resulted the 
issuing the checks question, and placed the power Flanagan 
obtain payment them means the forged indorsements. 
claimed accordingly that the company not entitled recover because 
their payment. 

claim not tenable. doubtless true that the transactions 
out which the checks issued were handled negligent manner 
the officers the title company. But such negligence bore relation 
the conduct the bank when paid the forged checks. When the 
checks were presented the bank Flanagan, far the bank was 
concerned, they were not affected the previous history the trans- 
action, but were simply checks drawn the title company the order 
Emelia Murray and indorsed with her name and that Flanagan. 
The bank apparently accepted and paid them upon the faith which 
had its depositor Flanagan, and made inquiry concerning the 
genuineness the prior indorsement thereon Emelia Murray’s name. 
this the paying bank was itself negligent, and was this negligence 
which led the present loss and imposes liability for upon the bank. 

96, said: ‘‘That Burke was himself imposed upon the 
forgery Knapp the name Knapp’s wife maker and grantor 
note and deed, would not preclude Burke from the 
payment bank check drawn upon Burke favor Mrs. 
Knapp Knapp, upon forged indorsement Knapp her name 
upon said check. Nor true that, Knapp’s own indorse- 
ment was genuine and followed the forged indorsement his wife’s 
name and was the last indorser, the bank was not bound look the 
genuineness her See Murphy Metropolitan Nat. 
Bank, 191 Mass. 159, 693, 114 Am. St. Rep. 595. 

The judgment the municipal court affirmed, with costs. 


a 
4 
q 
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HOLDER DRAFT NOT ENTITLED 
PREFERENCE 


Mothersead, State Bank Commissioner Harris, Supreme Court 
Oklahoma, 298 Pac. Rep. 602 


The payee draft drawn bank not entitled prefer- 
ence over other creditors upon the failure the issuing bank before 
the draft collected. 


Suit Harris and another, doing business under the name 
and style Harris Bros., against Mothersead, State Bank Com- 
missioner, and the First State Bank Calera. Judgment for the plain- 
tiffs, and the defendants appeal. 

Reversed, and cause remanded, with directions. 
Cope, Reno, for plaintiffs error. 
MacDonald MacDonald, Durant, for defendants error. 


ANDREWS, J.—The defendants error instituted suit the 
district court Bryan County against the plaintiffs error recover 
the amount two drafts issued the First State Bank Calera, 
preferred claim against that bank, and recovered judgment therefor. 
From that judgment the plaintiffs error appealed this court. The 
parties will hereinafter referred plaintiffs and defendants. 
The agreed facts are that January 1927, the plaintiffs had 
checking account the First State Bank Calera and the balance 
therein was $4,000; they owed two wholesale houses; that date they 
drew check upon their account that bank for $366.76, which they 
presented that bank, exchange for which that bank issued draft 
the First National Bank Durant, payable one their creditors. 
the same date they issued check for $270.32 upon their account 
which they presented that bank, exchange for which that bank 
issued draft the First National Bank Durant, payable Peters 
Shoe Company. The plaintiffs forwarded the two drafts the payees 
therein named. due course the same were protested the drawee 
bank, the bank (the Calera bank) having been found insolvent Janu- 
ary 10, 1927, which time was taken over the state bank commis- 
sioner. the time the drafts were drawn, and all times thereafter, 
until the bank closed, the drawer bank had deposit the First 
National Bank Durant, subject draft, sufficient funds pay the 
two drafts, and that balance passed the state bank commissioner when 
took over the failed bank insolvent. 


NOTE—For decisions see Banking Law Journal Digest (Third 
Edition) 135. 
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The state bank commissioner charge the assets failed bank 
acts the capacity receiver, and holds the property the failed 
bank coming into his hands the same right and title the bank, 
whose property such receiver, subject the liens, priorities, and 
equities existing the time the failure the bank. Mothersead 
Wiley, 114 105, 243 718. 

Before claim can allowed preferred claim against the state 
bank commissioner charge failed bank, necessary estab- 
lish that the claim against fund which part the assets the 
bank and which passed into his hands such state bank commissioner 
and which trust fund. Thomas Mothersead, 128 Okl. 157, 261 
363; First State Bank Bristow al. O’Bannon, 130 Okl. 206, 266 
472. 

The agreed facts show that the two drafts question were drawn 
against the First National Bank Durant. The failed bank had 
deposit that bank sufficient funds pay those drafts the time they 
were drawn, and that fund, part the assets the failed bank, 
passed into the hands the state bank commissioner. There remains 
but one question, and that is, Did the fund against which this claim was 
made constitute trust fund? 

The plaintiffs asserted that the fund constituted trust fund, that 
the issuance the two drafts the First State Bank Calera con- 
stituted assignment pro tanto the amount thereof the First 
National Bank Durant, Okl., the payees the two drafts. 

The plaintiffs rely statement made this court Thomas 
Mothersead, supra, but neither the statement quoted them nor the 
opinion that case supports their contention that the issuance 
draft amounts assignment the amount thereof. The issue 
that case was the relationship existing after the collection check 
drawn bank which had been forwarded that bank for collection 
and remittance. This court therein held that under those 
the bank acted the agent the forwarder collect the check and 
remit the proceeds, and that the relationship principal and agent 
thereby established continued until the completion the transaction. 
The remittance the bank the form draft was held not 
change the relationship principal and agent debtor and 
Such has been the holding this court Hall Sullivan, 123 
233, 253 45; Kansas Flour Mills New State Bank, 124 Okl. 185, 
256 43; State rel. Mothersead Excello Feed Milling Co., 
Okl. 100, 267 833; and First State Bank Bristow O’Bannon, 
supra, cited defendants. one those cases was the issue pre- 
sented that presented the record this 

The plaintiffs cite 751, and quote therefrom authority 
the portion the text follows: ‘‘But one who purchased drafts from 
bank when was insolvent and had reason expect the drafts 


4 
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q 
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would honored has been held entitled preference.’’ That the 
exception the general rule therein stated that: ‘‘One who holds 
check draft bank which becomes insolvent before such check 
draft paid not entitled any preference over other 

The agreed facts show that the issuing bank was insolvent Janu- 
ary 10, 1927. There nothing the record show that was in- 
solvent January 1927, the time the issuance the drafts. 
For that reason the authority cited the plaintiffs, otherwise appli- 
has application here. The cases cited support 
tion quoted deal with the issuance insolvent banks drafts which 
are known worthless the time their issuance. 

The defendants present the question want subrogation, but 
not need that question view our decision the 
main question submitted. However, discussing the question sub- 
rogation, the plaintiffs say their briefs: the bar 
question raised that the bank was not solvent the day the checks 
were issued and was not taken over until number days later. 

That contention was necessary order support the theory 
the plaintiffs that they were subrogated the rights the payees 
the two drafts. refer here only for the purpose showing 
that the cases cited the plaintiffs dealing with drafts issued in- 
solvent banks have application here. 

The plaintiffs cite case authority which, our judgment, 
controlling this case. They think that the rights the parties should 
not determined under the Negotiable Instruments Law but from the 
general principles equity, taking into consideration surrounding facts 
and and they argue that, since the plaintiffs might have 
drawn the cash from the bank, and might have transmitted their 
some other manner, they are entitled equitable assign- 
ment the amount the two drafts. While true that the plain- 
tiffs might have drawn the money from the bank and forwarded 
their creditors some other manner, they did not so. the other 
hand, they might have sent their creditors checks. will determine 
the case from the record made and the facts shown therein. Those facts 
show ordinary commercial transaction which shows the purchase 
these two drafts for valuable consideration from solvent bank with- 
out any knowledge the part the bank that the drafts would not 
paid when presented for payment. There are equities the case, 
but purely question law. 

Section 7665, 1921, furnishes the definitions for the 
chapter negotiable instruments. Section 7796, Id., defines bill 
exchange, and section 7797, Id., provides: ‘‘A bill itself does not 
operate assignment the funds the hands the drawee avail- 
able for the payment thereof, and the drawee not liable the bill 
unless and until accepts the same.’’ 


4 
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The entire question the opinion the Supreme Court 
Iowa Leach, State Superintendent Banking Mechanics’ Sav- 
ings Bank al., 202 Iowa 899, 211 506, 388, which 
the court said: 


issuance draft check upon bank does not, since the 
passage the Negotiable Instruments Act, the absence special 
facts operate assignment pro tanto the fund 
against which the instrument drawn. 

intent the provision the Uniform Negotiable Instruments 
Act that check itself does not operate assignment any part 
the funds the credit the drawer was make clear that there- 
after the drawee would not deemed liable the holder, had there- 
tofore been held under the minority rule. 

intent assign deposit account shown acts 
which are obviously done conformity the usages and rules the 
law merchant,’’ and the note thereto. 


The statute controlling, and the rule therein stated has been 
force this state since the decision Guthrie National Bank Gill, 
Okl. 560, 434, which was held: ‘‘A draft drawn the 
ordinary form does not constitute equitable assigument pro tanto 
funds the hands the drawee the credit the drawer before such 
draft has been accepted presented for payment.’’ 

was followed First National Bank Durant School District, 
Bell-Wayland Co. Bank Sugden, Okl. 67, 218 705. 

The rule stated Standard Oil Company Veigel, Commissioner 
Banks, 174 Minn. 500, 219 864, follows: ‘‘It well 
settled that the purchase bank draft, cashier’s check certified 
check creates the relation debtor and between the bank and 
the purchaser, and that the purchaser not entitled preference 
over other general creditors the bank from which was purchased. 
The following list cases holding means exhaustive: People 
Merchants’ Mechanics’ Bank, 269, Am. Rep. 532; 
Legniti Mechanics’ Metals Nat. Bank, 230 415, 597, 
(N. 83, 115 Am. St. Rep. 173; Lloyd Butler County State 
Bank, 122 Kan. 835, 253 906, 1030; Beecher Cosmo- 
politan Trust Co., 239 Mass. 48, 131 338; Express Co. 
Cosmopolitan Trust Co., 239 Mass. 249, 26; Spiroplos 
Bank, 116 Wash. 491, 199 997, 
181; First Nat. Bank State Bank, 110 Or. 601, 222 1079; 
Citizens’ Bank, Idaho, 33, 255 300; American Bank People’s 
Bank (Mo. App.) 255 943; Lamro State Bank Farmers’ State 
Bank, 417, 148 851; Grammel Carmer, Mich, 201, 
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418, Am. Rep. 363; Sunderlin Mecosta County Sav. 
Bank, 116 Mich. 281, 478; Harrison, Receiver Wright, 100 
Ind. 515, Am. Rep. 805; Citizens’ Bank Bank Greenville, 
Miss. 271, So. 456; Citizens’ Bank Bradley, Examiner, 136 
511, 134 510; People California, Co., Cal. App. 199, 137 
1111, 1115; and series cases 202 Iowa, beginning with Leach 
Battle Creek Sav. Bank, page 871, see 211 

think further citation authority necessary. 

The judgment the trial court reversed, and the cause re- 
manded the district court Bryan County, with directions vacate 
the judgment hereinbefore rendered and allow the claim the plain- 
tiffs against the defendants general claim against the assets the 
failed bank. 


NEGOTIABILITY NOT AFFECTED 
RANDUM NOTE 


Perth Amboy Trust Co. Modern School Association North America, 
District Court New Jersey Perth Amboy, 154 Atl. Rep. 418 


The ‘negotiability note not affected the following 
memorandum the back the note: full payment 
for balance due per contract dated June 18th, 1930.’’ 


Action the Perth Amboy Trust Co. against the Modern School 
Association North America and others. Judgment accordance 
with opinion. 

Harry Medinets, Perth Amboy, for plaintiff. 

Fred Dahmer, New Brunswick, for defendant Modern School 
Association. 


GOLDBERGER, J.—This action upon promissory note, 
brought the indorsee against the maker, Modern School Association 
North America, and Max Goldsmith and Jonah Goldsmith in- 
dorsers. The indorsers not defend. 

the back said note appear the following words: Accepted 
full payment for the balance due per contract dated June 18th, 
1930.’’ therefore contended that the said note 
and that the plaintiff takes the same subject all equities. Counsel 
refers case International Finance Corp. Calvert Drug Co., 144 
Md. 303, 124 891, 1162, confirming his contention, 
with which opinion, however, not agree. that case the words, 
per Relio contract for amount and date shown hereon,’’ followed 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 735. 
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the words, for payment.’’ that case the acceptance stated 
condition upon which payment was made. other words, 
using plain language, the acceptor practically said, ‘‘I will agree 
make this payment accordance with the terms and conditions set 
forth the Relio 

The memorandum the back the note question was intended 
the maker (who, presume, wrote the same) merely identify the 
transaction connection with which the note was given. other 
words, the payee said the maker, ‘‘I accept your note $175 
full for balance due per contract dated June 18th, 

The mere fact that note refers some transaction, that was 
given payment some chattels, does not make the note nonnegotiable, 
and will not allow the maker set equities against bona fide en- 
dorsers for value. Brannan’s Negotiable Instrument Law (4th Ed.) 
seq.; Continental Guaranty Corp. People’s Bus Line, 
Harr. (Del.) 595, 117 275. 

writing renders note nonnegotiable, the court is, course, confined 
its examination the note itself, and cannot look the provision 
the extraneous writing for assistance. the negotiability the 
note which being determined, and not the extraneous writing. 
Waterbury-Wallace Co. Ivey, Rep. 260, 163 719. 
the last said case the court held that the words, ‘‘as per contract 
November 12th, found the note, did not make the note non- 
negotiable. 


RIGHT TRUST COMPANY PREPARE 
PAPERS FOR CONVEYANCE 
PROPERTY 


Atlanta Title Trust Co. Boykin, Solicitor General, Supreme Court 
Georgia, 157 Rep. 455 


The restrictions which the Georgia statute places upon the right 
practice law refer practice the courts and not prohibit 
private corporation organized under the laws that state and 
exercising business the general powers trust company and 
examining, certifying, and guaranteeing titles real estate under 
authority conferred its charter from exercising further charter 
power ‘‘to prepare any and all papers connection with conveyance 
real and/or personal property that may requested pre- 
pare customer,’’ specified proposed amendment the 
trust company’s charter. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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Action John Boykin, solicitor general, against the Atlanta 
Title Trust Company. Judgment for plaintiff, and defendant brings 
error. 

Reversed. 


John Boykin, solicitor general, relation certain persons, 
instituted action for injunction against the Atlanta Title Trust 
Company, corporation. The petition connection with attached 
exhibit alleged that the defendant had applied for amendment its 
charter, extending its powers authorize ‘‘to prepare any and 
all papers connection with the conveyance real and/or personal 
property that may requested prepare any customer’’; that 
former contempt proceeding instituted the plaintiff against the 
defendant the latter was adjudged guilty practicing law and 
contempt court, and ordered desist from certain acts, including 
the drawing deeds, contracts, and other legal instruments except those 
incident the examination title real estate, upon pain having 
its charter decreed forfeited and being punished for con- 
tempt; that said judgment the powers prayed for the above-men- 
tioned application for charter amendment were adjudged the 
practice law and such cannot lawfully exercised cor- 
poration and that the application for amendment its charter was 
attempt evade the said judgment. The attached copy the judg- 
ment follows: ‘‘Under its charter the defendant authorized examine 
titles real estate, issue abstracts title, certificates other instru- 
ments, with such guaranty and charges therefor may agreed on; 
and operate and transact business trust company under the pro- 
visions the act the General Assembly approved August 21, 1917. 
The defendant engaged the following business, wit: The ex- 
amination titles real estate, which, deemed necessary, pre- 
liminary report made attention defects titles, and in- 
what, its opinion, necessary render title merchantable, 
justify their guaranty. the practice the defendant 
render its customers persons with whom its customers deal the serv- 
ices deemed necessary pass titles the required condition, such 
the preparations deeds, agreements, releases, and other papers, 
and close transactions preparing deeds, contracts, bonds for title, 
loan deeds, notes, and whatever may considered necessary proper. 
For these special services, not included the examination titles, the 
defendant charges additional fee. The guaranteeing titles 
real estate, for which special charge made. When suits are filed 
respecting titles which have been guaranteed, the defendant has its 
attorney defend these suits without charge its customers. 
Where proceedings court are deemed necessary respect titles 
examined, the defendant has its attorneys, who are paid regular salaries, 
present and prosecute such cases court final order decree, 
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agreement with its customers, for which special fee charged the 
defendant. The preparation deeds, contracts, bonds for title, loan 
deeds, notes, and other papers respecting land transactions, not incident 
the examination titles the closing deals connection there- 
with, when called upon so, for which charges are made. The 
representation holders mortgages loan deeds, foreclosures 
under powers attorney, for which charges are made. Counseling 
advising persons with respect matters courts ordinary, 
including the preparation and filing papers those courts through 
its salaried attorneys law for which charges are made. The repre- 
sentation persons through its salaried attorneys court proceedings 
way connected with the examination titles, for which charges 
are made. charged that these acts the defendant constitute the 
practice law, are ultra vires, against public policy, and contempt 
court all respects except the examination titles and the report- 
ing facts, without counsel opinion with respect the legal status 
titles what might necessary clear them defects 
render them safe merchantable. The court the opinion that 
under the authority its charter, and incident thereto, the defendant 
has the right and perform the things enumerated paragraphs 
one (1), two (2), and three The court the opinion that the 
acts enumerated paragraphs hereinbefore numbered four (4), five 
(5), six (6), seven (7), and eight (8) pertain the legal profession, 
constitute the practice law, are not authorized the defendant’s 
charter, and, far they relate the prosecution cases court, 
are contempt court. Therefore considered ordered and adjudged 
the court that the defendant guilty the practice law, the 
violation its charter, and contempt court the particulars 
named and that the future the defendant desist from any and all 
the acts enumerated paragraphs number four (4), five (5), six (6), 
seven (7), and eight (8) pain, case future violations, having 
its charter decreed forfeited and canceled, and being punished 

The prayers included one enjoin further prosecution the ap- 
plication for amendment its charter. The plaintiff amended his 
petition alleging that. exercise the powers set forth the pro- 
posed amendment the charter would constitute the practice law, 
and cannot lawfully granted corporation, because corporation 
cannot practice law this state, and would illegal grant said 
corporation powers any act constituting the practice law. The 
defendant filed general demurrer and answer. the hearing the 
foregoing facts appeared. The sworn answer admitted rendition 
the judgment the contempt proceeding, but denied the plaintiff’s 
interpretation thereof. The answer alleged that the service preparing 
deeds and other papers connection with the conveyance real and 


642 


THE BANKING LAW JOURNAL 


personal property one which incidental and necessary the 
proper conduct its charter powers; that such service rendered 
throughout the state and the United States practically all real estate 
companies, banks, title insurance companies, and trust companies, 
reasonable charge being made therefor, said institutions not, however, 
undertaking practice law holding themselves out attorneys 
law, but performing such service simply incidental and neces- 
sary part their business; that the drawing deeds and other con- 
tracts conveyance real and personal property has never belonged 
exclusively lawyers; that when conveyancing England first began, 
such work was performed clerks the large landowners and 
another class clerks called and was not even open mem- 
bers the bar, members the bar being prohibited from performing 
this service; that when lawyers finally were permitted draw contracts 
for conveyance, the privilege was not made exclusive, but was simply 
extended lawyers, the clerks and scriveners continuing exercise it, 
and was thenceforth exercised both; that law was ever enacted 
England, and decision was ever rendered, giving lawyers the ex- 
clusive right draw deeds and other contracts conveyance; and 
that the time adoption the state Georgia the common law 
England existed force May 14. 1776, there was such law 
nor has such common law adopted the state Georgia 
since been modified the decisions statute. The judge overruled 
the demurrer, and granted temporary injunction, The defendant 
excepted the grounds stated its answer just reported. 


Tye, Thomson Tye, Harold Hirsch Marion Smith, and 
Kilpatrick, all Atlanta, for plaintiff error. 

Henry Beaman, Boykin, Sol. Gen., Elbert Tuttle, Wm. 
Grant, Bond Almand, Stephens Mitchell, and Madison Richardson, 
all Atlanta (W. Slaton, Washington, Ga., Lawson, 
Hawkinsville, and Ellis, Webb Ellis, Americus, for party in- 
terest, not party record), for defendant error. 


ATKINSON, J.—In this case the question raised is: Can private 
corporation organized under the laws this state and exercising 
business the general powers trust company and examining, certify- 
ing, and guaranteeing titles real estate, under authority conferred 
its charter, prohibited from procuring amendment its charter 
that would confer authority prepare any and all papers connec- 
tion with conveyance real and/or personal property that may 
requested prepare customer,’’ the ground that the exercise 
the powers specified the proposed amendment would constitute 
the practice law this state and that such power practice law 
granted corporation? proper solution the ques- 
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tion depends upon the statutes this state. declared the Civil 
Code, 4930: ‘‘The following persons, not specially declared in- 
eligible, are entitled practice law the courts this State: Those 
who have been regularly licensed under laws the State before the 
adoption this Code. Those who are hereafter licensed the 
manner prescribed law.’’ And section 4931: ‘‘Those who are ad- 
mitted practice the superior courts may practice any other court 
this State, except the Supreme Court, for which another and special 
license must These sections have appeared exact 
language each the preceding Codes. will perceived that per- 
sons not specially declared ineligible are entitled practice law 
the courts this state. The words ‘‘to practice law the 
their equivalent, have from the earliest times been employed the 
statutes this state relatively authority persons practice law. 
find Colonial Records Georgia, part 284 (1774-1805, 
Act Jan. 20, 1784) Whereas the fifty-eighth clause the constitu- 
tion this State ordained that person shall allowed plead 
the courts law this State, except those who are authorized 
person being desirous plead and practice the several courts within 
this State shall the first instance make application the Chief Jus- 
tice, who hereby authorized and required receive such testimony, 
and make such examination. [The Chief Justice then send 
Speaker Assembly certificate applicant’s qualifications for 
deliberation the House] Provided also that nothing contained 
this Act shall extend John Skey Eustance, Oliver Lewis, and Abra- 
ham Baldwin, who had petitioned this House previous the passage 
this Act, plead the courts law this The Act 
23, 1789 (Watkins Dig. 406), declared: ‘‘That person shall 
allowed practice plead any the superior inferior courts, 
ete. The Act January 1795 (Watkins Dig. 566), used 
the expression ‘‘practice all the courts law and equity this 
Similar expressions were used the Acts Dec. 1806, 
December 20, 1823, December 19, 1829, and December 22, 1847, 
cited Cobb’s Digest, 89, 90, 92. This brings the history the law 
this subject the first Code hereinbefore mentioned. 

declared the Civil Code, 4932: ‘‘Any male citizen, good 
moral character, who has read law and undergone satisfactory ex- 
amination hereinafter prescribed, entitled plead and practice 
law this And Act 1916, amending that section (Acts 
1916, 76) citizens shall admitted the practice law 
this State upon the same terms and qualifications now apply male 
And section 4933: ‘‘Aliens who have been two years 
resident the State, are eligible admission attorneys 
And section 4941: male persons who have successfully 
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passed the [bar] examination may duly licensed prac- 
tice law this And section 4942: ‘‘No person shall ad- 
mitted the practice the law this State excepting under the 
examination herein provided for nor shall apply those 
who have been admitted the practice law other States which 
comity admit practice the duly licensed lawyers this And 
section 4946: ‘‘Attorneys law residing other States the 
Union, having license practice law circuit court therein when 
law the attorneys this State are permitted practice law, may prac- 
tice the superior courts this State. producing before 
legally admitted practice law such circuit, and that the laws 
such State the attorneys this State are allowed practice law 
And section 4947: ‘‘On reading such petition and certifi- 
eate, such judge shall grant order that the applicant admitted 
practice law this State which, when done, sufficient 
And section 4948: ‘‘Such attorneys law any State 
are not thus permitted practice law herein, unless those this State 
are likewise permitted practice law their courts.’’ And section 
4949: attorneys law other States who become residents 
this State, and not come under the provisions the preceding sec- 
tions, producing the court satisfactory evidence that they were 
attorneys law, good standing, court similar jurisdiction 
may immediately admitted plead and practice law this 
And Pen. Code 1910, 476: ‘‘It shall unlawful for any 
person this State practice the profession law upon 
which special tax levied and charge for the same, without 
paying said special tax and such person has thereafter en- 
gaged the practice any all said professions shall 

apparent that the restriction refers the practice law 
the courts. Male citizens are entitled plead and practice; female 
citizens are admitted practice; aliens are eligible admission 
attorneys; attorneys other states are admitted practice law when 
they have been admitted the practice law their home state when 
that home state admits practice our lawyers duly licensed this 
state. the light the history the legislation the subject, the 
restrictions upon the right practice law refer practice the courts, 
and not prohibit private corporation organized under the laws 
this state and exercising business the general powers trust 
company and examining, certifying, and guaranteeing titles real 
estate under authority conferred its charter from exercising further 
charter power ‘‘to prepare any and all papers connection with con- 
veyance real and/or personal property that may requested 
prepare specified the proposed amendment de- 
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fendant’s charter. the clear and admirably stated opinion Mr. 
Justice Lee Eastern Idaho Loan Trust (Idaho) 288 157, 
different conclusion was reached based the statutes Idaho whose 
history and effect far differed from the Georgia statutes lead 
the different result. The trial judge erred overruling the demurrer 
and granting the injunction. 

Judgment reversed. 


PAYMENT DRAFT 


Morris Plan Industrial Bank Howell, Supreme Court North 
Carolina, 158 Rep. 203 


Where the acceptor draft makes payments thereon the 
drawer, with the consent ratification the holder the draft, 
such payments are binding the 

this case the defendant purchased automobile from dealer. 
The dealer drew draft the defendant for the amount the 
purchase price, which the defendant accepted. The draft was sub- 
sequently transferred the plaintiff bank. Before the maturity 
the draft the defendant paid full the automobile dealer. The 
dealer paid certain installments the draft the plaintiff bank, 
but failed before the draft was paid full. Prior the failure, 
the plaintiff bank notified the defendant that would look the 
dealer for payment. After the failure the plaintiff undertook 
recover the balance due the draft from the defendant. was 
held that the plaintiff had constituted the dealer its agent for the 
purpose collecting the draft and that the plaintiff could not 
recover. 


Action the Morris Plan Industrial Bank against Howell. 
From the judgment, defendant appeals. 

Reversed. 

This action recover the defendant negotiable instrument, 
the form draft which defendant was liable acceptor, 
was begun and tried the Forsyth County court, before Efird, J., and 
jury. 

The defendant admitted his liability the plaintiff the draft, 
reason its acceptance him, and its negotiation, for value and 
before maturity, the plaintiff the alleged his answer, 
however, that had paid the full amount the draft the drawer 
agent the plaintiff, the holder thereof, and that was thereby dis- 
charged his liability the draft. 

The facts shown the trial are follows: 


similar decisions see Banking Law Journal Digest (Third 
Edition) 54. 
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March 1929, the Lindsay Fishel Buick Company drew draft 
the defendant payable its order March 1930. The amount 
the draft was $1,348. The draft was duly accepted the defendant, 
and thereafter, for value and before maturity, was duly negotiated 
the plaintiff the Lindsay Fishel Buick Company. 

The consideration for defendant’s acceptance the draft was the 
balance due him the purchase price automobile which had 
from the Lindsay Fishel Buick Company. This balance was 
payable, under the contract sale, monthly installments; the first 
installment being due and payable April 1929. 

The installment due and payable April 1929, was paid the 
defendant the plaintiff the holder the draft. This payment was 
eredited plaintiff the draft. Before the next installment was due 
and payable, the defendant traded the automobile which had pur- 
chased from the Lindsay Fishel Buick Company, and received therefor 
another automobile and check for $525. The check was delivered 
and collected the Lindsay Fishel Buick Company. few days there- 
after, the defendant sold the automobile which had received trade, 
and received therefor check for $650. This check was also delivered 
and the Lindsay Fishel Buick Company. Both checks 
were delivered said company defendant payments the draft, 
which had been accepted defendant and which was then held the 
plaintiff. The balance due the amount the draft was paid de- 
fendant said company prior May 1929. the time these pay- 
ments were made the Lindsay Fishel Buick Company informed the de- 
fendant that would account the plaintiff, holder the draft, 
and thereby procure the release the automobile which had sold 
defendant and which defendant had traded, from the lien for the bal- 
ance due the purchase price the date the sale. All these trans- 
actions between the defendant and the Lindsay Fishel Buick Company 
were had prior May 1929. 

about May 1929, response notice from plaintiff that 
the second installment the purchase price the automobile sold 
him the Lindsay Fishel Buick Company was due and payable 
plaintiff, holder the draft, defendant went the office the 
plaintiff, and there informed clerk employment, who had 
charge the collection notes and drafts owned plaintiff, that 
had paid the full amount due the draft the Lindsay Fishel Buick 
Company. The said clerk, the presence the defendant, called the 
office the Lindsay Fishel Buick Company, the telephone, and after 
conversation with the secretary and treasurer said company, said 
the defendant: ‘‘That alright, Mr. Howell. will look the 
Buick Company for the payment.’’ 

other further demand was made the plaintiff the de- 
fendant for payment monthly installments the purchase price 
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the automobile, for payments the draft, until after the appoint- 
ment receiver the Lindsay Fishel Buick Company, because 
the insolvency said company. From the date the notice plain- 
tiff the defendant that defendant had paid the full amount the 
draft the Lindsay Fishel Buick Company prior May 1929, 
the date the appointment receiver said company, the Lindsay 
Fishel Buick Company paid the monthly installments due the pur- 
chase price the automobile, which had sold the defendant, the 
plaintiff, the same became due and payable. These payments were 
accepted the plaintiff, and applied credits the draft. Entries 
the books the plaintiff made its clerks, and subject the in- 
spection its officers and directors, showed that these monthly pay- 
ments were made the Lindsay Fishel Buick Company and not the 
defendant. After the application the payment made the defendant 
April 1929, and all monthly payments made thereafter the 
Lindsay Fishel Buick Company, the purchase price the automo- 
bile, the amount the draft, the balance due thereon 
the commencement this action was $560.45. 

The Lindsay Fishel Buick Company had been depositor and cus- 
tomer the plaintiff bank since some time during the year 1924 
1925. There was evidence tending show that when the account was 
opened between plaintiff and the said company, there was agreement 
between them that the plaintiff would purchase from time time notes 
executed and drafts accepted the customers the company, and that 
the company would collect from its customers amounts due said notes 
and drafts, and account plaintiff for all amounts collected; and that 
subsequent said agreement, and pursuant thereto, plaintiff and said 
company had many transactions which plaintiff purchased notes and 
drafts from said company, and said company collected and accounted 
plaintiff for money collected from its customers said notes and 
drafts. There was evidence tending show that the draft sued 
this action was purchased and the money paid defendant said 
draft was collected the Lindsay Fishel Buick Company pursuant 
said agreement. 

The issues submitted the jury were answered follows: 


Was the Lindsay Fishel Buick Company the agent the 
plaintiff bank, with authority receive for the payments alleged 
the answer? Answer, Yes. 

Did the plaintiff ratify and the payments made the 
Lindsay Fishel Buick Company its behalf the defendant alleged 
the answer? Answer, Yes. 

what amount, any, the defendant indebted the plain- 
Answer, Nothing.’’ 


From judgment that plaintiff recover nothing the defendant 
this action, plaintiff appealed the judge the superior court 
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Forsyth County, assigning errors the trial the action the For- 
syth County court. 

the hearing the appeal the judge the superior court, 
plaintiff’s assignments error were sustained, and judgment was 
entered remanding the action the Forsyth County court for new 
trial. From this judgment defendant appealed the Supreme Court. 


Parrish Deal, Winston-Salem, for appellant. 
Hudson Ferrell, Winston-Salem, for appellee. 


CONNOR, J.—On its appeal from the judgment the Forsyth 
County court the judge holding the superior court Forsyth 
County, plaintiff assigned errors the trial the action the 
county court, the admission, over its objections, evidence tending 
show: (1) That there was agreement force the time defendant 
paid the Lindsay Fishel Buick Company sums money payments 
the draft sued this action, between the plaintiff and said com- 
pany, which said company was authorized plaintiff collect said 
sums money, agent the plaintiff; (2) that prior the payment 
said sums money the said company the defendant, the Lind- 
say Fishel Buick Company had collected from its customers money due 
notes and drafts which the said company had sold plaintiff, and 
had accounted plaintiff for said money; and (3) that employee 
plaintiff had said defendant that plaintiff would look the Lindsay 
Fishel Buick Company for the payment the draft which defend- 
ant was liable plaintiff reason its acceptance him and its 
negotiation plaintiff the drawer. 

These assignments error were sustained the judge. Defendant, 
his appeal this court from the judgment remanding the action 
the Forsyth County court for new trial, contends that the judgment 
should reversed, for error sustaining plaintiff’s assignments 
error. This contention sustained. 

The evidence offered defendant the trial the action the 
Forsyth County court, support his contention that the first and 
second issues submitted the jury should answered the affirma- 
tive, was properly admitted. 

agency, when shown have existed, will presumed have 
822. There was evidence tending show that the agency result- 
ing from the agreement between the president the plaintiff bank and 
the Lindsay Fishel Buick Company, made 1924 1925, with respect 
the collection said company notes and drafts purchased the 
plaintiff from said company, had been revoked. There was evidence 
many transactions between the plaintiff and said company, subsequent 
1924 1925 and continuing the date the payment defendant 
the sums money the Lindsay Fishel Buick Company, reason 
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and pursuant said agreement. This evidence was admissible 
tending show that the agreement, which the Lindsay Fishel Buick 
Company was authorized collect money for the plaintiff its agent, 
was force the time defendant made the payments said company 
account the draft sued this action. 

The evidence tending show that the Lindsay Fishel Buick Com- 
pany had for many years regularly collected money from its customers 
payments notes and drafts which the said company had sold 
the plaintiff, and had accounted plaintiff for said money, was properly 
admitted tending show, defendant contended, that the Lindsay 
Fishel Buick Company was the agent plaintiff with authority 
the money paid said the defendant. Buckner 

The entries the books the plaintiff, made its clerks and book- 
keepers, and subject the inspection its officers and directors, show- 
ing that all payments made plaintiff account the draft sued 
this action, after April 1929, were made the Lndsay Fishel 
Buick Company, together with the fact shown all the evidence that 
after May 1929, the plaintiff made demand defendant for the 
payment the monthly installments the purchase price the auto- 
mobile, tended show that plaintiff knew that its employee 
had told defendant that plaintiff would look the Buick Company 
for the payment the draft, and that defendant was relying upon this 
statement and this conduct the plaintiff ratification the plain- 
tiff the action its agent, the Lindsay Fishel Buick Company, 
accepting from defendant payment full the amount the draft. 

The evidence submitted the jury the trial the county court was 
amply sufficient sustain the allegations the answer the defendant, 
and support the verdict which the judgment said court was ren- 
dered. find error the trial, and the judgment should affirmed. 

This action remanded the superior court Forsyth County, 
with direction that the judgment the Forsyth County court af- 
firmed. The judgment remanding the action the county court for 
new trial reversed. 


RIGHT BANK SUED FORGED CHECKS 
INTERPLEAD OTHER PARTIES 


Gaudy Corn Exchange Bank Trust Co., City Court New York, 
Special Term, 249 Supp. 139 


The plaintiff deposited the defendant bank checks drawn 
New York Tribune, Ine., payable the order other persons, After 
the checks were collected was discovered that the payees’ indorse- 
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ments were forged. insurance company made good the amount 
the New York Tribune, and, being subrogated the rights 
that company, claimed title the fund the defendant’s hands. 
was held that the defendant had the right, under section 199 
the New York Banking Law, interplead the company 
and the drawee bank, that is, bring them parties the action 
and let the court decide which the different claimants 
titled the fund. 


Action Joe Gaudy against the Corn Exchange Bank Trust Co. 
motion amend the proceedings making the Royal 
Indemnity Co, and another defendants. Motion 

William Rosan, New York City, for plaintiff. 

Laughlin, Gerard, Bowers Halpin, New York City, for de- 
fendant. 

Barnett Cohen, New York City, for Royal Indemnity Co. 

Kaye, MeDavitt Scholer, New York City, for Chatham Phenix 
Nat. Bank Trust Co. 


DONNELLY, this action the plaintiff, depositor the de- 
fendant, seeks recover the sum $1,300, the aggregate certain 
checks deposited plaintiff with defendant various dates between 
March 1930, and October 30, These checks were drawn the 
Chatham Phenix National Bank Trust Co. New York Tribune, 
they were payable parties other than the plaintiff, and each 
them was indorsed plaintiff and purported indorsed the 
payees thereof and were plaintiff’s the defend- 
ant after had received payment thereof from the drawee bank the 
regular course business. 

The defendant alleges that about December 30, 1930, the Royal 
Indemnity Co. made the defendant that the said checks were 
not indorsed the payees thereof, and that the purported indorse- 
ments were forgeries; that the Royal Indemnity Co. had insured 
New York Tribune, Inc., the fidelity the latter’s former pay roll 
against the forging any checks the New York Tribune, Inc.; 
that the forgeries question were committed said clerk, and that 
reason thereof and said insurance the Royal Indemnity Co. was 
and did pay New York Tribune, the amount 
said checks, and that reason thereof the Royal Indemnity Co. 
subrogated the rights New York Tribune, Ine.; and demanded 
payment the amount said checks. The defendant further alleges 
that, the facts claimed the Royal Indemnity Co. are true, and the 
indorsements the checks question are forged, the Chatham Phenix 
National Bank Trust Co., which paid out the sums represented said 
the Corn Exchange Bank Trust Co., has claim and 
action against for the recovery the moneys paid, and the said 
Chatham Phenix National Bank Trust Co. should and 
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will entitled assert such claim against the Corn Exchange Bank 
Trust Co., involving the said sum and deposit which the subject 
this 

The defendant now moves, under section 199 the Banking Law 
the state New York, amend the proceedings herein making 
the Royal Indemnity Co. and Chatham Phenix National Bank Trust 
Co. defendants herein. 

certain actions; all actions against any trust 
recover for moneys deposit therewith, there any person 
persons, not parties the action, who claim the same fund, the court 
which the action pending, may, the petition such trust com- 
pany, and upon eight days’ notice the plaintiff and such claimants, 
and without proof the merits the claim, make order amend- 
ing the proceedings the action making such claimants parties de- 
fendant thereto; and the court shall thereupon proceed determine 
the rights and interests the several parties the action and 
funds. The remedy provided this section shall addition and 
not exclusive that provided section eight hundred and twenty 
the code civil 

The motion opposed the Royal Indemnity Co., upon the ground 
that the defendant has failed show that the plaintiff and the proposed 
defendants are rival claimants the fund,’’ required 
tion 199 the Banking Law, and support this contention asserts 
that the claims involved herein are based upon distinct and several debts 
which are entirely unrelated and independent each other. Bassett 
Leslie, 123 396, 386; Greenwald State Bank, 124 
Mise. Rep. 176, 207 214, affirmed 213 App. Div. 810, 208 
870; Blessing First National Bank Silver Creek, 132 Mise. 
Rep. 514, 230 446; Wood, Dolson Co., Leonett Realty 
Co., Ine., 227 App. Div. 522, 238 342, cited Royal In- 
demnity Co., are not point. Bassett Leslie, supra, was held 
that, one the claimants was clearly entitled the debt thing 
claimed the exclusion the other (the debt thing claimed not 
being money deposit with bank trust company), the interpleader 
not sustained. Greenwald State Bank, supra, which was 
action recover the amount check paid the drawee bank .on 
forged indorsement payee’s name, was held that the payee could 
not interpleaded the place and stead the bank, for the reason 
that the payee had against the bank for the improper pay- 
ment the check, and was not interested the litigation. Blessing 
First National Bank Silver Creek, supra, the action was not 
brought recover for moneys deposit with the bank, but was upon 
certificate deposit, which is, law, promissory note, issued the 
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president corporation the hands receiver. Wood, Dolson 
Co., Inc., Leonett Realty Co., Inc., supra, the action was broker 
recover commissions the sale real estate. The 
sought, under the provisions Civil Practice Act, 287, interplead 
other brokers, the ground that they were unable determine 
whom the commissions were payable. may that, the cases cited, 
the claims were not identical and did not arise out the same set 
facts. the instant case, there can question but that the plaintiff 
and the Royal Indemnity Co. seek recover the defendant the same 
fund, namely, the moneys arising out the checks involved herein. 
equally clear that, pursuant the provisions section 199 the 
Banking Law, the order now sought must made, regardless the 
present merits the conflicting claims. that needs shown 
that conflicting claims are made. 
Motion granted, with $10 costs. Submit order two days’ notice. 


FAILURE BANK AFTER DEPOSIT 
CASH BOND 


Martin Meyerheim, Supreme Court Florida, 133 So. Rep. 636 


Where justice the peace deposits money representing cash 
bond bank his name such justice, the owner the money 
not entitled, upon the failure the bank preference pay- 
ment over other depositors. 

Suit John Martin, governor the state, for the use 
Herman Auth, against Meyerheim and another. From decree 
dismissing the bill complaint, complainant appeals. 

Affirmed. 


Campbell, Jacksonville, for appellant. 
Walter Rogers, Jacksonville, for appellees. 


DAVIS, C.—One Herman Auth left with one Greenberg; 
justice the peace, the sum $500 cash bond for his appearance 
the criminal court record Duval County. Afterwards fulfilled 
the conditions his bond and demanded the justice the peace 
the return his money which was refused, the officer giving reason 
for such refusal that the money had been deposited him the Bank 
South Jacksonville, state banking corporation, and that such bank 
had failed and was then the hands receiver. Thereupon appel- 
lant filed his bill against the justice the peace, his official bondsmen, 
and the receiver the said bank, wherein prayed that the justice 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 131. 
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the peace and his bondsmen required pay him the said sum 
money that the receiver required pay out funds his 
hands, such receiver, and also for accounting. 

The said deposit was credited the bank ‘‘A. Greenberg, Justice 
the Peace,’’ and alleged the bill that the said bank knew that 
said cash bond funds were deposited and credited that account and 
that also knew that said $500 was cash bond trust fund and ‘‘that 
said Bank and its said Receiver commingled and confused said Cash 
Bond Trust Fund with their other funds; and thereby said Bank and 
its said Receiver also became and remain equally liable for said $500.00 
Cash Bond Trust 

hearing upon demurrers interposed the receiver and the 
bondsmen, the court dismissed the bill complaint the ground that 
was without equity. 

The receiver insists that, inasmuch the bill does not show that the 
appellant filed his claim with the receiver within one year from the date 
the failure the bank required section chapter 7935, Laws 
Florida 1919, section 6104, Compiled General Laws Florida 1927, 
the bill was properly dismissed, the complainant’s claim, any, being 
barred the statute. 

The bill, amended, does not charge that claim was filed the 
appellant with the receiver for the amount alleged have been given 
the justice the peace cash bond for appearance, nor al- 
leged therein that the justice the peace filed sworn claim with the 
receiver for such amount; but alleged that, within twelve months 
next before the filing the original bill, the receiver paid the justice 
the peace distribution per cent. said account, and con- 
tended that the receiver, paying such amount, waived any additional 
proof claim the part the justice the peace the appellant. 

not made appear that the said sum $500 was deposited 
the Greenberg ‘‘as trustee for the State and for the de- 
(appellant), but alleged that said sum was deposited 
the credit ‘‘A. Greenberg, justice the peace,’’ which account 
also deposited other funds. 

the said cash bond had been deposited the name Green- 
berg, trustee for the state and for the appellant, then without ques- 
tion the deposit would have been made strict compliance with the 
provisions our statute. 

Complainant does not allege that any misappropriation the said 
sum $500 was intended effected the deposit being made 
was the manner which the account was kept, nor charged 
that, the time the failure the bank, the amount due the 
account was not properly credited; and not made appear that 
such account included deposits funds belonging Greenberg, 
individual. 


q 
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Section 8334 (6037), Compiled General Laws Florida 1927, pro- 
vides follows: 


committing magistrates, sheriffs, judges and all officers having 
authority appearance bonds, are hereby authorized accept 
bonds criminal cases. All moneys received cash bonds 
under the provisions this section shall be, said officers, deposited 
some bank the such officer trustee for the State and 
defendant. the bond shall estreated, the money shall immedi- 
ately paid into the county treasury according the condition the 
said bond, returned the defendant shall comply with the 
condition such bond.’’ 


The primary purpose this statute was enable defendants 
cases put lieu surety bonds when allowed 
give appearance bonds. obviate the hazards accompanying receipt 
and custody bonds, well protect against loss the funds, 
the magistrate other officer whose duty criminal 
appearance bonds, the Legislature made mandatory that such 
bonds deposited some bank. the absence the mandatory 
provision the statute, would the duty the custodian such 
funds exercise that degree care and prudence for same 
that ordinarily prudent men exercise regard their own affairs, 
and, such funds were deposited him his name trustee 
reputable bank, would not liable for any loss which might occur 
through the failure the bank. 1314-1316; Perry 
Trusts (7th Ed.) 739, 443; Officer Officer, 120 Iowa, 389, 
947, Am. St. Rep. 365, and note. 

Recognizing that there was certain amount risk attendant upon 
the keeping such funds, the Legislature seught avoid the risk 
requiring cash bonds deposited any bank, and thus relieve the 
custodian thereof the responsibility keeping same. will ob- 
served that the Legislature did not require such deposit special 
general, but merely that said funds should ‘‘deposited,’’ 
and hence necessary for consider what was intended 
the Legislature when used, without qualifications, the word ‘‘de- 
posited,’’ appears the statute. 

Collins State, 429, So. 214, 217, this court held that: 


the clients customers bank therewith are divided 
into two classes, viz., special specific deposits, and general deposits. 
When the identical money other thing deposited restored, 
given the bank for some specified particular purpose, 
pay certain note other indebtedness, act agent for the 
lection bills notes deposited for collection, such collections 
remitted, such deposits are special specific, and the property the 
deposit remains the depositor; the bank, such case, becoming bailee, 
trustee, agent for the depositor. The simple deposit money 
commercial bank account the depositor, without being complicated 
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any other transaction than that the depositing and withdrawing 
the moneys the customer from time time, general deposit; 
and now well settled, both England and America, that such 


deposit transfers the ownership the money the bank, and that 


relationship with reference thereto, between the bank and the de- 
positor, simply that debtor and common law. The 
original and every subsequent general deposit the customer is, 
strict legal effect, loan the customer the 


This case has been cited and approved City Miami Shutts, 
Fla. 462, So. 929. 


bank becomes the absolute owner money deposited with 
the general credit depositor, the absence any special agree- 
ment importing different character into the transaction, and the re- 
lationship between the parties simply that debtor and 
Camp First National Bank, Fla. 497, So. 241, 103 Am. St. 
Rep. 173; City Miami Shutts, supra; Edwards Lewis, Fla. 
956, 124 So. 746. 


Unless deposit bank the credit officer authorized 
accept cash bonds ‘‘as trustee for the State and implies 
special agreement hold the same bailee, trustee, agent such 
person for certain purpose, then such deposit cannot 
special deposit, but comes within the classification general 
deposits. 

555, the authors say that where ‘‘funds deposited 
bank were held the depositor fiduciary capacity does not, they 
were properly deposited, impress upon them trust the hands the 
bank entitle the cestui que trust follow them upon the in- 
solvency the bank, and his claim has preference over the claim 
other creditors the bank.’’ See, also, Officer Officer, supra; Paul 
Draper, 158 Mo. 197, 77, Am. St. Rep. 296. 

However, stated 633, the authorities are not entire 
accord with regard the effect deposit trust funds bank, 
but according the view ‘‘which appears prevail more generally 
deposits made trustees, executors, administrators, assignees, agents, 
officers, and other persons who are serving fiduciaries are 
usually considered simply general deposits, and the bank fails 
pay them, the beneficiaries have peculiar claims rights over other 
but must share like other Minard Watts (C. C.) 
186 245; Clisby Mastin, 150 Ala. 132, So. 742, 124 Am. St. Rep. 
64; Fletcher Sharpe, 108 Ind. 276, 142; Retan Union Trust 
Co., Mich. 1006; Officer Officer, supra. 

have had point this court, but Lake Worth 
Inlet District First American Bank Trust Co., Fla. 174, 120 So. 
316, 317, find that the complainant, Lake Worth Inlet District, 
corporation, was doing business, and had deposit large sum 


q 
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money, with the Farmers’ Bank Trust Company West Palm 
Beach the time failed. Suit was brought for the purpose having 
decreed preferred creditor the insolvent bank 
virtue its (Lake Worth Inlet District’s) being public corporation. 
Appellant grounded its claim for relief the prerogative right the 
state preferred the payments its claims over general creditors 
the insolvent bank. disposing the ease, this court aligned itself 
with the authorities that hold that: 


the state such, nor any its agencies, can preferred 
the payment its simple contract debts over general creditors 
insolvent, the absence express statutory authority 


and affirmed decree sustaining demurrer the bill complaint. 

Now, the decision just referred to, the court merely discussed the 
common-law prerogative right the district preference the 
assets the insolvent bank, but, disposing the case, the court also 
necessarily, though impliedly, held that the district was not entitled 
preference the theory that sometimes invoked; namely, that the 
funds its credit the bank belonged the public and were held 
trust funds, and that the title thereto was not divested the deposit 
the bank public officers. the district had been entitled prefer- 
ential payment the theory that the deposit constituted trust fund 
that could followed the hands receiver, would have been the 
duty the court have said, notwithstanding the fact that the 
claimant based its claim the theory its prerogative right pref- 
erence. That being true, the decision line with the authorities that 
hold that deposits made bank those acting fiduciary capacity 
and credited them such fiduciaries without special agreement 
the contrary are general deposits, and, upon failure the bank, the 
beneficiaries have preferential claim assets the bank the 
hands its receiver. 

hold that the Legislature intended cash bonds deposited offi- 
cers accepting same criminal cases become general deposits with the 
title thereto the bank. 

Here, the justice the peace had followed the directions the 
and had placed such funds his trustee for the state 
and for the defendant, there would question the deposit 
being general, contradistinguished from special specific, de- 
posit, with the bank becoming the owner same. the absence 
that feature the statute which requires such funds credited 
the officer accepting appearance bonds trustee for the state and for 
the defendant, would have been the duty the justice the peace 
have made the deposit his name, justice the peace. The in- 
that provision the statute did not change his status, 
for was fact trustee the fund. Therefore deposit properly 
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made with without such provision being the statute would have 
put the bank upon notice that trust fund was being deposited. If, 
have indicated, deposit trust funds made becomes general 
deposit, and cannot followed trust fund the hands re- 
ceiver bank and paid the beneficiaries preferential claim, 
why should general depositors penalized having the deposit estab- 
lished preferred claim, merely because was credited ‘‘A. Green- 
berg, justice the peace,’’ where not shown that the bank was 
party any fraud that such deposit was wrongfully used Green- 
berg with the knowledge the bank? the bond money, the knowl- 
edge the bank, was actually deposited such way distinguish 
such account from the personal account the officer, even though did 
not have that effect the eye the law and was not diverted such 
officer’s personal use, wherein has the appellant been harmed and why 
should benefit the mistake the technical designation the 
depositor 

seems the general rule that, where trust funds are, without 
authority, unlawfully, deposited the trustee with the bank’s 
edge, the relation debtor and creditor not created, but the bank 
holds the money trustee, and, subsequently becomes insolvent, 
the beneficiary has preferred claim, against general creditors, 
the fund traced. See Gray Elliott, Wyo. 257 345, 346, 
554; Thompson Orchard State Bank, Colo. 20, 227 
626; State American State Bank, 108 Neb. 111, 187 762; Smith 

the instant case, cannot said that the justice the peace 
made the deposit without authority view the fact that the statute 
directed that made. His error, any, was having credited 
himself, ‘‘justice the peace,’’ and not ‘‘as trustee’’ for the state 
and for the appellant. 

The principles law that govern this case are not confused 
with those that control case where the insolvent bank was itself 
trustee, was the case Glidden Gutelius, Fla. 834, 119 So. 140, 
120 So. Myers Matusek, Fla. 1126, 125 So. 360. 

Whatever appellant’s rights may against the officer and his 
bondsmen, the event loss reason the failure the bank, 
are not prepared say that, under the circumstances shown the bill, 
should fare better than the general depositors the bank the 
distribution its assets. Having arrived this conclusion, the con- 
tention appellee the statute nonclaim becomes impor- 
tance the consideration this 

find reversible error the record, and the decree the lower 
court affirmed. 


| 
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BANK LIABLE COLLECTING FORGED 
INDORSEMENT 


Real Estate-Land Title Trust Co. United Security Trust Co., 
Supreme Court Pennsylvania, 154 Atl. Rep. 593 


bank which collects check forgery the payee’s in- 
dorsement liable the drawee bank, notwithstanding the fact 
that year before the forger perpetrated check fraud the 
drawee which the latter did not discover. 


Action the Real Estate-Land Title Trust Company against the 
United Security Trust Company. From judgment favor plain- 
tiff, defendant appeals. 

Affirmed. 


James O’Brien (of Fox, Rothschild. O’Brien Frankel), 
Philadelphia, for appellant. 

John Lovitt and Boyd Lee Spahr (of Ballard, Spahr, Andrews 
Ingersoll), both Philadelphia, for appellee. 


MAXEY, J.—The plaintiff engaged general banking, trust, 
and title business, including real estate department. The defendant 
was formerly the Republic Trust Company and appropriate action 
its name the United Security Trust Company, effective 
November 23, 1929. The defendant also conducts general banking 
business. December 1928, Joseph Malnick and Sarah Malnick, 
his wife, purchased property and the settlement they produced one 
Charles Gross their agent. this settlement Gross, the presence 
Joseph and Sarah Malnick, signed the settlement their agent. The 
purchase was then consummated plaintiff’s settlement department. 
Malnick and wife then departed. Gross remained behind and arranged 
with the plaintiff place, December 20, 1928, first mortgage for 
$5,000 the Malnick property the Philadelphia Company for 
Guaranteeing Mortgages (hereinafter termed the Philadelphia Com- 
pany). Gross did this without the knowledge, consent, approval 
Malnick and wife. induced the Philadelphia Company this 
upon condition that the mortgage would guaranteed and insured 
title and genuineness the plaintiff corporation. The Philadelphia 
Company deposited the sum $5,000 with the plaintiff company upon 
these conditions. the mortgage settlement held December 20, 
1928, which settlement Gross alone was present, produced and 
delivered the plaintiff company mortgage, well bond and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 432. 
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warrant, purported him signed the Malnicks the making 
their marks, duly witnessed, and acknowledged, the Malnicks being 
unable read write. This mortgage was accepted and recorded 
the plaintiff company. The plaintiff thereupon issued its policy title 
insurance the Philadelphia Company, guaranteeing and insuring the 
title the mortgage and the genuineness thereof. The settle- 
ment department then drew its check plaintiff’s banking department 
the sum $4,995, the net proceeds the mortgage, the order 
Joseph Malnick and Sarah Malnick, and delivered Gross agent 
for the Malnicks. Gross forged the payees’ names (not mark) 
the check and deposited the account the estate Anna Cook, 
deceased, Charles Gross, administrator, the Republic Trust Company 
(now the United Security Trust Company). Gross was well known 
the officers this company and maintained bank accounts with sub- 
stantial balances there, set forth the affidavit defense, The 
defendant bank expressly guaranteed the indorsements and the check 
was duly passed through the clearing house and paid the plaintiff. 
June 26, 1929, Gross closed his accounts with the defendant. 
December 1929, the Philadelphia Company notified the plaintiff that 
Malnick and wife disavowed the mortgage transaction and averred that 
their signatures the mortgage and their endorsements the check 
were forgeries. the following day, the plaintiff notified the de- 
fendant the irregular endorsement purporting Malnick and 
wife and demanded repayment the amount the check. Compliance 
with the demand was denied the defendant, and plaintiff brought 
this action. 

These material facts were set forth the affidavit defense the 
statement filed the plaintiff. Defendant also set new matter 
the effect that Gross 1927 appeared settlement mortgage, 
which time plaintiff delivered Gross check payable one Grayev, 
owner the mortgage, and Gross was cause the mortgage satis- 
fied; but this was not done, the mortgage debt was not paid, and the 
mortgage remains lien upon the property. Defendant this new 
matter averred that plaintiff was negligent not discovering 
examination its own records the improper handling Gross the 
check payable Grayev, and that was chargeable with knowledge 
Gross’ untrustworthiness before delivered the check suit 
and therefore not entitled maintain this action. 

Plaintiff entered rule for judgment for want sufficient affidavit 
defense, which rule was made absolute and judgment was entered 
for the defendant. This appeal followed. 

The judgment was properly entered. The defendant bank liable 
the plaintiff for the amount the proceeds the check. Defendant 
warranted all previous endorsements; also, that had good title the 
The indorsements being forged, the guaranty became operative. 
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The defendant had title the check, and therefore right collect 

anything thereon. The defendant—as appears from its affidavit 
defense—accepted the check for deposit and later paid the amount 
upon the faith reposed its depositor, Gross, who was well known 
the defendant and who the time had substantial balances with it. 
Gross had title this check and the endorsements forged him 
passed title. 

Section the Negotiable Instruments Law 1901, 194 (56 
28), sets forth: ‘‘When signature forged made without the 
authority the person whose signature purports be, wholly 
inoperative, and right retain the instrument, give dis- 
charge therefor, enforce payment thereof against any party 
thereto, can acquired through under such signature, unless the 
party against whom sought enforce such right precluded from 
setting the forgery want authority.’’ There nothing pleaded 
the defendant which precludes the plaintiff, the language sec- 
tion 23, supra, from ‘‘setting the forgery want authority,’’ 
the forged signatures Malnick and his wife are wholly inoperative, 
and defendant has pleaded nothing support its claim retain 
the money received this fraudulently endorsed check. This case 
ruled the decisions this National Union Fire Ins. Co. 
Mellon National Bank, 276 Pa. 212, 119 910, and Second National 
Bank Pittsburg Guarantee Trust Safe Deposit Co. Shamokin, 
206 Pa. 616, 72. See also Leather Manufacturers’ Bank 
Morgan, 117 96, Ct. 657, Ed. 811, and United States 
National Exchange Bank, 214 302, Ct. 665, Ed. 1006, 
Ann. Cas. 1184. 

other jurisdictions, under similar facts, guarantors previous 
indorsements are held strictly their obligation. Some recent decisions 
this question are the following: First National Bank Federal Re- 
serve Bank Minneapolis, 294 1105, decided January 1931, 
the Supreme Court Montana; National Metropolitan Bank Realty 
Appraisal Title Co., (2d) 982, decided March 1931, the 
Court Appeals the District Columbia; Cosmopolitan State Bank 
Lake Shore Trust Savings Bank, 175 583 decided February 
18, 1931, the Supreme Court Illinois; and Moultrie Banking Co. 
Moore al., 157 685, decided February 24, 1931, the Supreme 
Court Georgia. 

The case are now deciding distinguished from that Land 
Title Trust Co. Northwestern National Bank, 196 Pa. 230, 
420, 75, Am. St. Rep. 717, and Market St. Title Trust 
Co. Chelten Trust Co., 296 Pa. 230, 145 848, 850. The character- 
feature these cases was, the language this court the 
latter case, that ‘‘the money was fact paid the person whom 
plaintiff, its actions, showed intended the money should 


I 
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these two cases, this court pointed out, caused specified 
person receive the check, expecting would use it.’’ the case 
now before us, Gross was not the person whom plaintiff its actions 
intended the money should paid. was not the person designated 
receive the check, with the expectation that would use it. When 
the defendant took the check without knowing whether the purported 
indorsing signatures Joseph and Sarah Malnick were genuine, took 
the risk its own peril. there anything wrong with the indorse- 
ment, must fall back upon the party from whom received the draft 
and who endorsed it. Second National Bank Pittsburg Guarantee 
Trust Co., supra. 

When the defendant indorsed the check and guaranteed all previous 
indorsements, including that Malnick and his wife, plaintiff was en- 
titled rely upon defendant’s warrant that had valid title and upon 
its guarantee the genuineness all previous indorsements. fol- 
lows that plaintiff entitled recover from defendant the money paid 
reliance upon that warrant and guaranty. 

The judgment affirmed. 


STAMPING SIGNATURE VALID 


Brooklyn City Railroad Co. City New York, New York Supreme 
Court, Appellate Term, 248 Supp. 196 


stamped signature notice claim against corporation 
valid. 

Action the Brooklyn City Railroad Co. against the city New 
York. From adverse judgment, plaintiff appeals. Reversed the 
law, and new trial granted. 

Francis White, Brooklyn, for appellant. 

Arthur Callahan, Brooklyn, for respondent. 


PER CURIAM.—Judgment unanimously reversed upon the law and 
new trial granted, with $30 costs appellant abide the event. The 
notice claim bore the stamped signature the officer the claimant 
and the notary public. The court declined receive evidence 
the ground that was not verified, unless bore the autograph signa- 
tures the claimant and the notary. The notice claim states 
that was verified the claimant. There proof the contrary. 
The fact that the signatures were stamped did not establish that the 
claim was unverified. Generally, signature, adopted such, may 
printed, lithographed, typewritten, well written. David 
Williamsburgh City Fire Ins. Co., 265, Am. Rep. 418; 


NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition) 1126. 
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Consolidated Laws New York, 22, General Construction Law, 46. 
For aught that appears, the stamped signatures were the authorized 
and adopted signatures the claimant and the notary. was there- 
fore error exclude the notice claim. 


CHECK GIVEN POKER GAME VOID 
HANDS INNOCENT TRANFEREE 


Skinner Mfg. Co. Deposit Guaranty Bank, Supreme Court Mis- 
sissippi, 133 So. Rep. 660 


check given payment money lost poker game cannot 
enforced against the drawer even one who subsequently pur- 
chased good faith. 


Suit the Deposit Guaranty Bank against the Skinner Co. 
Judgment for the plaintiff, and the defendant appeals. Reversed, and 
the bill dismissed. 

Lemuel Doty, Jackson, for appellant. 

Pilgrim, Jackson, for appellee. 


GRIFFITH, J.—Appellant sent its check for $75 its employee, 
one Pirtle. The latter lost the check poker game, and thereupon 
indorsed and delivered the supposed winner, one Smith. The 
latter owed Mrs. Fairchild for borrowed money, and delivered the 
check her part payment thereof, and Mrs. Fairchild upon her in- 
dorsement cashed the check appellee bank, the bank knowing nothing 
the facts above stated. Having ascertained, asserts, that the 
poker game was what commonly called, the vernacular, crooked, 
Pirtle wired appellant stop payment, which was accordingly done; 
and appellee bank sued the said maker recover the amount paid out 
appellee cashing the check, and secured decree for the amount. 

Under section 1824, Code 1930, and under the rules. interpreta- 
tion thereof, required section 972, being the leading sections 
gambling transactions, the transfer the check Pirtle Smith was 
utterly void, and was more effective pass title than the check 
had been stolen. Therefore title passed Fairchild, nor 
through her the bank. Consequently, the latter must look Mrs. 
Fairchild for its money. 1020. 

This question has been settled the opinion Elkin Henson Grain 
Co. White, 134 Miss. 203, So. 531. Evidently this decision was 
not called the attention the learned chancellor, since was not 
cited the briefs here. Reversed, and bill dismissed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 291. 


Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 


This the fifteenth series articles which began the May, 1930, issue 


Authority Continue Decedent’s Business, 

Authority Carry Business Conferred Will. 

Clause Will Requiring Executor Employ Certain Per- 
son Conduct Business, 

80. Conducting Business Consent Beneficiaries. 

81. Continuing Business Under Order Court. 

82. Continuing Business Under Statutory Authority. 


§77. Authority Continue Decedent’s Business. There im- 
pression that executor administrator has inherent power con- 
tinue and trade business which had been owned and oper- 
ated the decedent. This wrong, for there one thing, upon 
which the courts are agreed, connection with the settlement estates, 
his official position, the conduct business belonging 
the estate. His duty settle the affairs the estate without un- 
necessary delay. not expected launch out into commercial en- 
terprise with the assets the estate. does so, without proper 
authority, liability reasonably certain follow. 

New York case, Glass’ Estate, 235 Supp. 299, the 
point expressed the following language: 


spite the uniform determination the courts the contrary, 
the erroneous supposition seems persist many quarters that per- 
sonal representative, such, has authority continue the business 
the decedent. Such not and never was the law this 


Authority the part executor administrator continue 
the decedent’s business may given the will. some states this 
authority granted statute. Under some decisions the court having 
jurisdiction the estate may issue order authorizing continuation 
the business. And, under proper conditions, the consent the parties 
interested will have that effect. Not having authority from one these 
sources, the power executor administrator this respect 
limited carrying the business only long necessary 
wind up. 

663 


664 THE BANKING LAW JOURNAL 


Colorado decision was said that business may continued 
manufactory, temporarily—not for the purpose making profit upon 
sales, the ordinary course business, but order dispose 
and realize upon the assets the business the best advantage. Where 
continues the business under such circumstances, not regarded 
law, the the trade or-business, but simply the wind- 
ing the affairs. such cases the purchase some goods may 
necessary for the purpose aiding the sale the decedents’ stock 
goods, and this purchase will treated necessary and allowable 
expense the settlement the Fleming Kelly, Colo. 
App. 23, Rep. 272. 

This decision somewhat liberal permitting the purchase goods 
when compared other decisions the same subject. rule, 
when executor administrator goes beyond the mere winding 
business without proper authority, renders himself liable 
the estate for any losses sustained and others for any debts 
contracted the conduct the business. The various ways which 
authority may granted and the different liabilities which may attach 
will taken the succeeding sections. 

The outstanding rules regulating the continuance the decedent’s 
business his executor are stated New York decision, 
Gorra’s Will, 236 Supp. 709, follows: 


testator may authorize direct his executor continue 
trade business. 

The intention testator confer upon executor 
power continue trade must found the direct, explicit and un- 
equivocal language the will, else will not deemed have been 
conferred. 

Such authority, found, authorizes the conduct the 
business the usual manner unless otherwise expressly limited 
directed. 

his business firm which was partner, without anything more, 
business with the fund already invested the time the testator’s 
death, and subject that fund only the hazards the trade, and 
not the general assets the estate.’ Willis Sharp, 

The trade fund which may thus employed embraces the 
general property employed the testator the business including the 
accounts receivable. 

The ordinary expenses the conduct the business are 
chargeable income. 

Since ‘the creditors the testator are entitled 
have the assets collected and applied upon their debts 
direction the testator that his business should continued would not 
allowed interfere with this right existing creditors, put 
hazard the property the testator applicable the payment their 
debts.’ Willis Sharp, supra. 
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executor who continues testator’s business pursuant 
powers granted the will not entitled extra compensation for 
doing, the absence agreement all persons interested the 
estate. 

‘‘Ninth. ‘An authority direction’ for continuance the busi- 
ness, ‘if strictly pursued will protect the executor from responsibility 
those claiming under the will loss happening without his 
fault negligence.’ Willis Sharp, supra. 

‘An executor carrying trade under the authority 
the will binds himself individually his contracts the trade. 
not bound the trade, and incur this hazard, although au- 
thorized so, but, does carry on, the contracts 
the business are his individual contracts.’ Willis Sharp, supra. 

‘An authority direction’ for continuance the busi- 
ness will entitle the executor ‘to indemnity out the estate for any 
liability lawfully ineurred within the his power.’ Willis 
Sharp, supra. 

Those having claims resulting from the continuance 
the business may, the ordinary proceed only against the executor 
his individual 

But where the testator has expressed his will 
intention ‘bind his general assets for all the debts business 
the executor equity the general assets become liable for the 
debts the business.’ Willis Sharp, 


Authority Carry Business Conferred Will. The 
power continue business belonging the decedent often granted 
the executor administrator provision the will. But the 
language the grant must explicit. The intention the testator 
must clearly expressed. one court has said: ‘‘The intention 
the testator confer such power the executor must found the 
explicit and unequivocal language the will, else will not 
deemed havé been Willis Sharp, 113 586, 

one the testator had invested money the 
extent that owned nearly all its stock and bonds. was held that 
the executors were not warranted the business this 
corporation clause the will, referring the residuary estate, 
which empowered them ‘‘manage, control, invest and reinvest the 
same and income thereof and sell convey all any part thereof with 
without covenants their 

Pearce Ala., So. Rep. 792, was held that dis- 
power granted clause the will the executor, au- 
thorizing him sell and exchange property did not confer authority 
carry general mercantile business owned the testator. 

another case, Gorra’s Will, 236 Supp. 709, the testator 
appointed his wife executrix and trustee his will and the will con- 
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tained this clause: ‘‘I also direct that brother (the decedent’s 
partner) and wife continue the business which has taken such long 
time and hard work build, for long time their opinion 
can made 

The executor applied the court for construction the will. 
construing this clause the court said: 

apparent that testator has expressly and di- 
rected his wife continue his business, and that she authorized 
both executrix and testamentary trustee for long time 
she and testator’s brother believe profitable, employing for 
that purpose testator’s share the funds invested therein, the extent 
that these may not required for the payment his obligations ex- 
isting his death. She under obligation exercise this power, 
but she does she will protected the extent the assets be- 
longing the testator which were the business his death. long 
the business conducted substantially the manner and along the 
lines which was conducted during testator’s life, during such 
period there reasonable prospect its being profitable and 
loss through her fault negligence. The ordinary expense 
the business will payable from the income this portion the 


The liabilities, which executor may when carrying 
business, pursuant clause the will, will taken later 
section. 

There conflict authority the question whether authoriza- 
tion continue business, granted provision the will, passes, 
upon the death removal the executor, his successor office. Ac- 
cording some decisions such power regarded personal one 
which cannot exercised subsequently appointed representative. 
Hinson Williamson, Ala. 180. There are, however, decisions 
the contrary. 


79. Clause Will Requiring Executor Employ Certain Per- 
son Conduct Business. Where will authorizes the executor 
continue the testator’s business, clause requiring him employ cer- 
tain person the business not valid. 

Such situation arose the case Hughes Hiscox, 181 
Supp. 395. appeared that the testator, who was the owner 
chemical works, named his two sons executors, directed that they 
continue the business and provided that they employ his son-in-law 
the following clause his will: 

will and direct that son-in-law, Charles Hughes, re- 
tained and employed the conduct said business the Hiscox 
Chemical Works salary $2,000 per year.’’ 


The sons continued the business directed the will, but they re- 
fused employ the son-in-law. The testator died 1906 and 1918 
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the son-in-law brought suit against them for $24,000, representing 
years’ salary. The court held that was not entitled recover. The 
directing his employment was not binding because, employing 
the son-in-law, the executors might become involved personal liability 
for his acts. 

The court said: ‘‘It seems clear that the executors would incur 
personal liability employing the plaintiff. There can doubt 
that the doctrine respondeat superior (literally, let the principal 
answer) would apply. The direction the will that the plaintiff 
‘employed the conduct said business,’ that, binding, the 
tion leaves option the executors. the plaintiff has right de- 
mand anything has right demand that employed the 
defendants their conduct the business that, mislabeled 
some the product, caused injury another his negligent act, 
did failed any act that caused injury another, the defendant 
executors his employers, would responsible under the law every 
way that any employer would be, but without the power choose their 
employees with reference their fitness competency. fact, 
they must employ him, they could not discharge him for any cause. 
They have the matter and their liability this respect 
would personal. does not seem, therefore, that the provision 
question should and follows that the plaintiff has 
right 


80. Conducting Business Consent Beneficiaries. case 
where all the parties interested consented the continuance the 
decedent’s business the administrator was held that would 
relieved from liability for losses even though neglected tell them 
that his operations were not profitable. Swaine Hemphill, Mich., 131 
Rep. 68. 

this the court said: ‘‘The duty administrators generally 
liquidate estates without undue delay not questioned, nor 
doubted that they cannot leave estates the risk business disaster 
continuing without authority operate business ventures which the 
estates are interested when they come their hands and ex- 


ecutors administrators who violate the rule, even acting the 


utmost good faith, are held strictly liable for all losses and are not even 
permitted offset the profits against the losses. There seems 
doubt, however, that, when all those interested estate 
agree that certain course should followed, the executor ad- 
ministrator will relieved from personal liability disaster 

such case the executor administrator must make certain that 
all the interested parties are full age and legally qualified con- 
sent and must remembered that the rights creditors cannot 
affected any agreement between the fiduciary and the beneficiaries. 
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Washington case was held that order made the consent 
all the heirs authorizing the administrator sell stock goods 
private sale does not authorize the continuance the decedent’s busi- 
ness the extent replenishing the stock goods hand. 
Ennis, Wash., 165 Pac. Rep. 119. 


81. Continuing Business Under Order Court. the absence 
statutory provision the question whether court probate, other 
having jurisdiction decedents’ estates, has the power au- 
thorize executor administrator continue the decedent’s business 

Washington has been held that the district courts, which have 
jurisdiction over decedents’ estates, have the power order that 
retail store owned decedent kept open during the period 
administration and that the executor allowed fee for his extra 
services the matter. Austin’s Estate, Wash., 261 Pac. Rep. 130. 

Harms Pohlmann, Mo., 297 Rep. 138, the court made 
order authorizing the administrator ‘‘to sell private public sale 
the goods, wares and merchandise aforesaid and make report said 
sale this court.’’ was held that this order was sufficient au- 
thorize the administrator continue the decedent’s hardware business. 

Montana decision the court states that authority engage the 
assets estate trade business may granted the court but 
that such authority ‘‘is granted the court only 
extraordinary Jennings Estate, Mont., 241 
Rep. 648. 

the other hand, has been held that the court has power 
authorize administrator continue the decedent’s business. 
Marks Co.’s Estate, Ore. 340, 133 Pac. Rep. 777. Here the court 
said: the heirs and devisees desire continue the business the 
ancestor undivided, they should first have the estate closed provided 
law, and take over the business individually; but not the affair 
the administrator continue the business part the adminis- 
tration, and the county court has power authority authorize 

State Hunter, Ark., Rep. 496, the court said: ‘‘It 
certainly not within the ordinary authority the probate court 
empower administrator continue the mercantile business the 

Massachusetts has statute (see following section) under which the 
court may authorize executor administrator continue the de- 
business for year. Mooers Greene, 174 Rep. 340, 
was held that order authorizing the continuance business for 
longer period would void. 

Multorpor Co. Reed, Ore., 260 Pac. Rep. 203, was held that 
administratrix, who the business the decedent under 
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void order court, was personally liable for debts contracted while 
so. doing. 

California decision, Burke’s Estate, 244 Pac. Rep. 340, 
appeared that administrator completed two building contracts 
which the decedent had started and left unfinished the time his 
death. One the the estate objected the allowance 
expenditures made connection with the work. appeared that the 
administrator had not secured court order authorizing him the 
work. The court held that this not always indispensable and allowed 
the account stand, saying: ‘‘It fact that the administrator herein 
acted without having first submitted the question the completion 
the contracts the judgment the probate court. some jurisdic- 
tions such failure his part would regarded sufficient reason 
for the disallowance expenditure the estate’s funds. But this 
court has not gone the extent that some jurisdictions have gone and 
made the procurement the permission the court absolutely es- 
sential the allowance expenditure made the administrator.’’ 

These decisions show that the protection afforded court order 
authorizing the continuance decedent’s business all depends upon 
the jurisdiction which the business located. 


82. Continuing Business Under Statutory Authority. few 
states there statute which authorizes the continuance decedent’s 
business. Some them confer the authority directly upon the executor 
administrator, while others place the matter the discretion 
the court. 

The Connecticut statute provides: ‘‘When stock and materials may 
worked up. administrators and trustees insolvency 
may authorized the court probate before which the estate 
settlement work and complete any stock and materials unfin- 
ished state, continue any business far may expdient for 
the prudent winding the same, the court shall find that shall 
for the interest the Conn. Gen. Stat., 1930, 4960. 

The California statute provides: ‘‘After notice all persons in- 
terested estate, given such manner may directed the 
court judge thereof, the court may authorize the executor ad- 
ministrator continue the operation the decedent’s business such 
extent and subject such restrictions may seem the court 
for the interest the Conn. Gen. Stat., 1930, 4960. 
Laws 1929, chap. 76, 157. 

The Massachusetts provision reads: ‘‘The probate court, upon such 
notice considers reasonable, may authorize executor adminis- 
trator continue the business the deceased for the benefit the 
estate for period not exceeding one year from the date his appoint- 
ment.’’ Mass. ch. 195, 
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Article 3427 Vernon’s Ann. Texas Statutes provides: ‘‘If there 
plantation, manufactory business belonging the estate, and 
the disposition thereof not specially directed the will, and, the 
same not required once sold for the payment debts, the 
executor administrator shall carry the plantation, manufactory 
business, cause the same done, rent the same, shall appear 
him for the best interests the estate.’’ further provided 
that shall not rent the property interfere with the speedy 
settlement thé estate. 

Under this statute has been held that, where executor the 
mind that for the testator’s business continued should 
apply the court for proper authority. Failing this, acts ‘‘at 
his Taylor, Tex. 294 Rep. 227. 

Georgia provided: ‘‘An administrator may exercise his dis- 
continuing the business his intestate until the expiration 
the current year.’’ Park’s Anno. Code, 4012. 

The term year’’ used this statute means calendar 
year and not arbitrary business year fixed local custom other- 
wise. administrator, without the backing court order, 
tinues the business beyond the calendar year, acts his own peril. 
King Johnson, Ga., Rep. 500; Clark Tennessee Chemical 
Co., Ga. 145 Rep. 73. 


(To continued 


